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464. B. F. Whittemore, being reelected to the same House from which
he had resigned to escape expulsion for crime, was excluded from taking
the oath and his seat.—On June 18, 1870,3 the Speaker laid before the House
the credentials of Mr. B. F. Whittemore, of South Carolina, who had been chosen
at a special election to fill the vacancy caused by expulsion proceedings taken by
the House against him at an earlier period in this session.# Mr. John A. Logan,
of Illinois, objected to the administration of the oath to Mr. Whittemore on the
ground that he had disqualified himself for being a Member of the House.

It was urged that the credentials should be referred to a committee for exam-
ination, and the subject was postponed to a day certain. On June 21 Mr. Logan
presented this resolution:

Be it resolved, That the House of Representatives decline to allow said B. F. Whittemore to be
sworn as a Representative in the Forty-first Congress and direct that his credentials be returned to
him.

Accompanying this resolution was a preamble reciting the facts of the pro-
ceedings of expulsion against Mr. Whittemore for the sale of appointments at the
Military Academy and the fact that he had escaped expulsion by resigning; and
that he had received the censure of the House.

Mr. Logan, in advocating the resolution, said he did not presume that the Con-
stitution contemplated expulsion for any mere political reasons, or for anything
except a violation of the rules of the House or an infraction of some existing law.
He assumed that where the House had the right to expel for violation of its rules
or of some existing law it had the same power to exclude a person from its body.
Mr. Logan then had read the law against bribery, for violation of which Mr.
Whittemore had been censured. It was right to exclude a man from the House for
crime. It was this feature of crime which distinguished this case from those of
Messrs. Giddings, of

1Discussion of bribery as a disqualification. (See. 946 of Vol. II)

2 Alleged statutory disqualifications. (Sec. 955 of Vol. II)

3 Second session Forty-first Congress, Journal, pp. 1040, 1060; Globe, pp. 4588, 4669-4674.
4 For those proceedings see Chapter XLII, of this work.
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Ohio, and Brooks and Keitt, of South Carolina, who, after receiving the censure
of the House, had resigned their seats, and after reelection had been admitted to
the House. The case of Mr. Matteson, of New York, who had been censured, was
also different, because he had returned to a Congress succeeding that in which he
had been censured, and which had no jurisdiction of the offense committed against
its predecessor.

Mr. John F. Farnsworth, of Illinois, urged that grave constitutional questions
were involved, and that the matter should be referred to a committee for examina-
tion. He quoted the Wilkes case to illustrate the dangers of a precedent of exclusion.

The resolution offered by Mr. Logan was adopted by a vote of 130 yeas to 76
nays.

465. The Texas election case of Grafton v. Connor, in the Forty-first
Congress.

In 1870 the House declined to exclude John C. Connor, who possessed
the constitutional qualifications, and satisfactory credentials, but whose
moral character was impeached.

Statement of the attitude of the House at the close of the civil war as
to qualifications other than those prescribed by the Constitution.

A military order has been accepted as credentials of Members from a
reconstructed State; but the said credentials were examined by a com-
mittee before the House authorized the bearers to take the oath.

On March 30, 1870,1 a message from the President announced that he had
approved the act to admit the State of Texas to representation in the Congress
of the United States. On the same day a letter was presented “from the secretary
of civil affairs, State of Texas, inclosing General Orders, No. 5, headquarters Fifth
Military District, Texas, giving the result of an election held on the 30th of
November and lst, 2d, and 3d of December, 1869.” This letter, which constituted
credentials of election, was referred to the Committee on Elections, the claimants
to seats not being sworn in.

On March 312 Mr. Halbert E. Paine, of Wisconsin, from the Committee on Elec-
tions, presented the following resolution:

Resolved, That the oath of office be now administered to G. W. Whitmore, J. C. Connor, W. T.

Clark, and E. Degener, Representatives-elect from * * * the State of Texas: Provided, That the right
of any person to contest the seats of either of said Representatives shall not be thereby impaired.

Mr. Joseph P. C. Shanks, of Indiana, proposed an amendment that John C.
Connor be not sworn in, but that the contested case of Grafton v. Connor be referred
to the Committee on Elections, with instructions to examine and report both as
to prima facie and final right.

Thereupon Messrs. Shanks and Benjamin F. Butler, of Massachusetts, pre-
sented affidavits wherein it was charged that Mr. Connor, while an officer of the
Army, about January 5, 1868, had cruelly whipped and otherwise punished certain
negro soldiers of his command, and that later, on October 23, 1869, in a public
speech in Texas, he had boasted that he used the lash freely on the soldiers, and

1Second session Forty-first Congress, Journal, pp. 547, 548; Globe, p. 2297.
2 Journal, pp. 552, 553; Globe, pp. 2322-2329.
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had also stated that he escaped conviction by a military court by bribing the soldiers
with circus tickets, so that they would not testify against him. Therefore, it was
urged that because of bad character he should not be admitted to take the oath,
although the Committee on Elections had found his credentials regular and suffi-
cient.

The debate which followed was summarized by a brief colloquy, wherein Mr.
James A. Garfield, of Ohio, asked:

Allow me to ask * * * if anything in the Constitution of the United States and the laws thereof
* % * forbids that a “moral monster” shall be elected to Congress?

To which Mr. Ebon C. Ingersoll, of Illinois, replied:

I believe the people may elect a moral monster to Congress if they see fit, but I believe that Con-
gress has a right to exclude that moral monster from a seat if they see fit.

The weight of argument was against the position assumed by Mr. Ingersoll.
Mr. Henry L. Dawes, of Massachusetts, speaking for the Committee on Elections
in the preceding Congress, said:

When any Member, upon his responsibility as a Member, made any charge against any claimant
to a seat that touched his constitutional qualification the House, before swearing him in, would refer
the question to the proper committee to report on it. Beyond that the Committee on Elections came
to the conclusion, and the House sustained them, it was not proper to go. That question of itself was
a very delicate one, and of course might be carried to such an extent as to involve great abuse to the
rights of persons claiming seats here. But never did that committee ask the House to go one inch
beyond the question of the constitutional qualification of a Member, and never did this House decide
that we had the right to go one inch beyond that question. As to the question whether a gentleman
claiming a seat has heretofore behaved in a manner unbecoming a Member, I think this is the first
time it was ever raised on the floor of the House.

The question being taken on the amendment proposed by Mr. Shanks, the yeas
and nays were demanded, but were refused. Tellers also were refused. Then the
amendment was disagreed to without division.

Then the resolution proposed by the Committee on Elections was agreed to.

Accordingly the Texas Members-elect, Mr. Connor among them, appeared and
were sworn.

On July 151 the Committee on Elections reported, and the House agreed to
a resolution declaring Mr. Grafton, the contestant, not entitled to the seat.

466. A Member being charged with a crime entirely disconnected from
his representative capacity, the House declined to hold that a question of
privilege was involved.—On January 7, 1879,2 Mr. J. H. Acklen, of Louisiana,
after a personal explanation, offered the following:

Whereas J. H. Acklen, a Member of this House, has been charged by affidavit with having seduced
Mattie Palfrey Wright, now deceased, in April, 1877, said affidavit having been drawn up by one H.
L. Smith, also deceased, and sworn to by said Mattie Wright: Therefore,

Be it resolved, That the Speaker of the House be, and he is hereby, authorized to appoint a com-

mittee of three Members of this House, whose duty it shall be to investigate the truth or falsity of
said charges, etc.

Mr. John H. Reagan, of Texas, raised the question of order that a mere charge
of crime, on which no conviction had been obtained, did not justify the House in
taking jurisdiction on the question of qualifications.

1Journal, p. 1277.
2Third session Forty-fifth Congress, Journal, p. 138; Record, p. 354.
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The Speaker ! said:

The gentleman from Louisiana rose to a question of personal privilege. The Chair has been reluc-
tant to interrupt him and is reluctant now to decide in a matter affecting the character of a Member
of this House. The gentleman from Texas raises the question that this does not embrace a question
of personal privilege. Since this discussion has been going on, the Chair, so far as his memory enables
him to recollect, fails to remember a single instance during his own term of service in this House
wherein charges of this character, which do not directly affect the representative character of a
Member of this House, have been made a subject of inquiry by the House. The Chair finds in one
instance a decision made by one of his predecessors, Mr. Speaker Linn Boyd, which he desires to have
read to the House:

“Mr. Thomas H. Bayly submitted, as a question of privilege, the following resolution, namely:

“Resolved, That the special committee of which Hon. Mr. Letcher is chairman be instructed to
communicate to this House any communication made to that committee reflecting upon the representa-
tive character of T. H. Bayly, a member of this House, by B. E. Green or others, with a view that
the House may take such action as to it may seem proper, the said committee having decided that
it was not within their jurisdiction.”

The decision in that case by Mr. Speaker Boyd was that it was not a subject of investigation unless
it did actually affect the official character of the Representative. In a case like this the Chair is quite
willing to submit the question to the House with this preliminary statement on his part.

Thereupon Mr. James A. Garfield, of Ohio, said:

If by “personal privilege “is meant the ordinary rights which the House grants to a man to make
a personal explanation, I certainly should vote aye. And therefore I want it understood that my vote,
which in this case will be “no,” means that I do not conceive that this is a case about which the House
has any jurisdiction to investigate, and in that sense I vote against it.

The Speaker said:

The Chair desires to say in answer to the gentleman from Ohio that the distinction he has drawn
is a very proper one. The Chair himself has allowed the personal explanation to be made. The question
whether it embraces a privilege affecting the character of a Member of the House the Chair prefers
to submit to the House.

The Speaker having put the question: “Does the said preamble and resolution
involve a question of privilege?” it was decided in the negative without division.

On April 15, 1879,2 Mr. J. R. Chalmers, of Mississippi, claiming the floor for
a question of personal privilege, had read a newspaper article describing him as
“one of the notorious and bloody-handed butchers of the forever infamous Fort Pil-
low massacre,“etc. Then Mr. Chalmers offered a resolution providing for a select
committee to investigate the subject of General Chalmer’s conduct.

Mr. James A. Garfield, of Ohio, made a point of order.

The Speaker did not rule upon the question, which was after debate postponed.

On May 7,3 after further debate, the House laid the resolution on the table—
ayes 98, noes 70.

467. The Utah election case of McGrorty v. Hooper, in the Fortieth
Congress.

In 1868 the House declined to pass on the title to a seat of William H.
Hooper, Delegate from Utah, who was alleged to have been elected by
undue influence of an alleged disloyal organization.

1Samuel J. Randall, of Pennsylvania, Speaker.
2 First session Forty-sixth Congress, Record, p. 455.
3 Record, pp. 1125-1132.
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In 1868 the House refused a seat to a contestant who received a small
minority of the votes in a Territory, but who alleged that the majority
voters were disqualified by treasonable antagonism to the Government.

An instance wherein a Delegate gave notice of a contest by a telegram,
which was submitted to the House by the Speaker.

In 1868 the House entertained a contest for the seat of a Delegate,
although the first notice of contest was irregular and the supplemental
notice was not filed within the time required by law.

A resolution declaring a Delegate entitled to his seat being laid on the
table, the Delegate continued to exercise his functions.

On March 5, 1867, the Speaker laid before the House a telegram from William
McGrorty, giving notice of contest for the seat of William H. Hooper, Delegate from
Utah Territory. On March 6 Mr. Hooper was sworn in without any question being
raised.

On July 9, 1868,2 Mr. John W. Chanler, of New York, submitted the report
of the committee.3 The consideration of the case involved a preliminary question
as to the notice of contest. Contestant admitted that he had not proceeded according
to the terms of the law, explaining his reasons:

On the 23d of February, 1867, the contestant deposited in the office of Wells, Fargo & Co., at Great
Salt Lake City, a notice directed to the Hon. 'William H. Hooper, and a similar notice to the Clerk
of the House of Representatives, notifying them that he should contest the seat of said Hooper, which
notices were received in this city and delivered to the parties to whom they were addressed some time
in the month of March following.

The reasons why the grounds were not stated in the notice are fully set forth in the affidavit of
contestant, made on the 18th of January, 1868, which has been placed before the committee, with the
other papers in the case; and it is confidently submitted that those reasons are sufficient to excuse
him from a literal compliance with the law. It is there shown that it would have been impossible to
contest the election in the usual manner because of the hostility of the Mormon leaders, endangering
the lives of himself and friends, and the destruction of the ballots and lists of voters, at the time when
the notice was sent to Mr. Hooper.

The sitting Delegate objected that the notice had not been filed within the time
required by law, that it did not comply with the law, although there existed no
valid reasons why it should not have done so, and that the testimony taken was
ex parte.

Contestant urged 4 that, while his original notice was defective in specifications,
his second amended notice of January 18, 1868, supplied all omissions, and consid-
ered that the precedents of the House (citing Kline v. Verree) justified its reception.
He also urged through his counsel that the law of 1851 concerning contested elec-
tions did not apply to the Territories, citing cases of Hunt v. Palao and Benner
v.

1First session Fortieth Congress, Journal, pp. 11, 13; Globe, p. 11; 2 Bartlett, p. 211; Rowell’s
Digest, p. 216.

2House Report No. 79, second session Fortieth Congress.

3]t was stated in debate that four members of the committee-Messrs. Henry L. Dawes, of
Massachusetts; Charles Upson, of Michigan; Joseph W. McClurg, of Missouri, and Glenni W. Scofield,
of Pennsylvania—dissented from the views in the report, although agreeing to the resolutions. (Globe,
p. 4383.)

4 Speech of contestant, Globe, pp. 4384, 4385.
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Porter, as well as others. Furthermore, it was urged that the law of 1851 was not
absolutely binding on the House, being only a wholesome rule which might be de-
parted from for good cause, citing Williams v. Sickles.

The committee in their report did not specifically discuss this preliminary ques-
tion; but the fact that they proceed to consider the case on its merits is an evident
decision.

As to the merits of the case, the contestant presented seven grounds of contest,
but the report discusses only three:

1. That the sitting Delegate represents a community separated from and hostile to the other por-
tions of the people of the United States, and organized and acting in disregard and violation of the
laws of the United States, and under an anti-republican form of government.

2. That he [the sitting Delegate] is the representative of the institution of polygamy.

3. That his secret oath, taken in the Mormon Church, disqualifies him from sitting as a Delegate
in the Congress of the United States.

The contestant, as appears from his address to the House, argued that since
the constituency was hostile to the Government of the United States those who
voted for the sitting Delegate were incompetent electors and their votes were void.
He also urged that there were illegalities connected with the election which ren-
dered it impossible to determine what votes were cast according to law. Contestant
also argued that as the sitting Delegate had taken oaths pledging him to hostility
to the United States he was disqualified for the office and all votes cast for him
were void. This disqualification he attempted to prove by affidavits, ex parte in
nature, describing the oaths taken by Mormans in the “endowment” ceremonies.
Contestant further argued that, although the majority of the people of the Territory
were disloyal and incompetent, the loyal minority should not be deprived of its rep-
resentation.

The official returns had given 15,068 votes for sitting Delegate and 105 for
contestant. Therefore contestant claimed the seat as representative of the loyal
minority of 105.

The committee discussed at length the people and institutions of Utah, summa-
rizing their conclusions:

So far, therefore, as it was to the interest of the leaders of Mormonism to oppose this Government,
to strengthen and enrich themselves and secure the support of new converts, your committee think
the organization has been antagonistic to the United States. But from no malice aforethought have
they ever, as far as any proof has come to your committee, organized rebellion or sedition against the
supreme authority of this Union, or committed treason by any overt act.

To remedy the evils which now exist in this Territory and to prevent them in the future has been
a matter of serious consideration for many years by this Government, and a plan is now before the
Committee on Territories in the Senate for radically changing the manner of carrying on the govern-
ment of Utah.

The duties of your committee do not extend to the subject-matter of reform in the Territory further
than to protect the purity of the representative system and secure to every citizen of the United States
the full enjoyment of his liberty at the polls.

Your committee believe that it is the imperative duty of Congress to enforce the laws by every
means in the power of this Government, to prevent undue influence of the hierarchy of the Mormon
society over the people of that Territory.

A strong belief exists in the mind of your committee that to considerable extent such influence has
been used in the recent elections for Delegate to Congress from Utah, but sufficient proof of its ille-
gality
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has not come to their knowledge to warrant, in their opinion, any direct interference by immediate
action of Congress.

The vote polled, under whatever control it may have been deposited, is, in the opinion of your com-
mittee, in default of full and satisfactory evidence to the contrary, to be deemed and accepted as the
legal vote of the people of Utah. Their minds may have been under religious or other prejudice, created
or increased by the Mormon leaders in favor of one candidate and against the other, but there is no
reason to conclude that the free exercise of the ballot by the citizen was unlawfully prevented by force
or fraud. No sufficient proof to that effect has, in the opinion of your committee, been presented by
the contestant. The committee therefore unanimously agree to present the following resolutions, to wit:

“Resolved, That William McGrorty is not entitled to a seat in this House as a Delegate from the
Territory of Utah.

“Resolved, That William H. Hooper is entitled to a seat in this House as a Delegate from the Terri-
tory Of Utah.”

The report was debated on July 23, 1868,! the principal argument being made
by contestant, and the first resolution, declaring contestant not entitled to the seat,
was agreed to without division. The second resolution, declaring sitting Member
entitled to the seat, was laid on the table.

The practical effect of this action was to leave sitting Delegate in the seat, as
is shown by his appearance at the next session of this Congress.2

468. The Utah election case of Maxwell v. Cannon, in the Forty-third
Congress.

In 1873 the House seated Delegate George Q. Cannon on the strength
of his unimpeached credentials, although it was objected that he was dis-
qualified.

On December 2, 1873,3 the Delegates from the Territories were called to be
sworn after the House had been fully organized. To Delegate George Q. Cannon,
of Utah, objection was made by Mr. Clinton L. Merriam, of New York, who pre-
sented for the action of the House the following resolution:

Whereas it is alleged that George Q. Cannon, of Utah, has taken oaths inconsistent with citizen-
ship of the United States and with his obligations as Delegate in this House, and has been, and con-
tinues to be, guilty of practices in violation and defiance of the laws of the United States: Therefore,

Resolved, That the credentials of said Cannon, and his right to a seat in this House as a Delegate

from Utah, be referred to the Committee on Elections, and that said Cannon be not admitted to a seat
in this House previous to the report of said committee.

In the course of the debate Mr. Stephen W. Kellogg, of Connecticut, asked if
there was any other certificate or credential from the governor of Utah than the
one which had already been presented in behalf of Mr. Cannon.

The Speaker replied that the Clerk informed him that that was the only creden-
tial that had been presented from Utah.

In the course of the debate the Maryland case in the Forty-first Congress was
cited in support of the contention that he was entitled by prima facie right to his
seat on the certificate. It was argued (by Mr. Benjamin F. Butler, of Massachusetts)
that to take any other course would be to establish precedents that in

1Second session Fortieth Congress, Journal, p. 1159; Globe, pp. 4383-4389.
2Third session, Journal, p. 181.
3 Cong. Record, first session Forty-third Congress, pp. 7 and 8.
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times of high party excitement might prevent the organization of the House indefi-
nitely.

Mr. Merriam’s resolution was laid on the table without division, and Mr.
Cannon then took the oath.

469. The Utah case of Maxwell v. Cannon continued.

In 1873 the Elections Committee concluded that a Delegate who had
been sworn could be reached on a question of qualifications only by
process of expulsion.

The Elections Committee concluded in 1873 that if the Member-elect
be disqualified the minority candidate is not thereby entitled to the seat.

Discussion of the right of the House to fix qualifications other than
those specified by the Constitution.

Discussion of the distinction between the power to judge of the elec-
tions, returns, and qualifications of the Member and the power to expel.

In 1873 the Elections Committee concluded that where a law of Con-
gress extended the Constitution over a Territory, the qualifications of the
Delegate should be similar to those of Members.

Discussion as to whether or not the expulsion of a Delegate should be
effected by a majority or a two-thirds vote.

On April 30, 1874,1 Mr. Gerry W. Hazelton, of Wisconsin, submitted the report
of the majority of the committee in the Utah case of Maxwell v. Cannon, which
,had come before the Committee on Elections like ordinary cases of that kind. It
was not claimed by the contestant that he had received a majority of the votes
actually cast, although it was maintained that gross irregularities existed in the
manner of conducting the election and making the returns. While there was testi-
mony to bear this out, yet the sitting Member undoubtedly had a majority of the
legal votes.

Therefore two questions were left for the committee:

(1) Contestant raised the following question:

George Q. Cannon, the sitting Delegate, is not qualified to represent said Territory, or to hold his
seat in the Fortythird Congress, and for cause of disqualification we say it is shown by the evidence
that he, at and before the day of the election, to wit, on the 5th day of August, 1872, was openly living

and cohabiting with four women as his wives in Salt Lake City, in Utah Territory, and he is still so
living and cohabiting with them.

The sitting Delegate in his answer had denied the charges of contestant on
the subject of polygamous relations.

The committee first proceeded to consider the question of their own jurisdiction
to consider a question of qualifications. They say:

What are the qualifications here mentioned and referred to the Committee on Elections? Clearly,
the constitutional qualifications, to wit, that the claimant shall have attained the age of 25 years, been
seven years a citizen of the United States, and shall be an inhabitant of the State in which he shall
be chosen.

The practice of the House has been so uniform, and seems so entirely in harmony with the letter
of the Constitution, that the committee can but regard the jurisdictional question as a bar to the
consideration of qualifications other than those above specified mentioned in the notice of contest and
hereinbefore alluded to.

1Report No. 484; Smith, p. 182; Rowell’s Digest, p. 291.
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It being conceded that the contestee has these qualifications, one other inquiry only under this
head remains, to wit: Does the same rule apply in considering the case of a Delegate as of a Member
of the House? This question seems not to have been raised heretofore.

The act organizing the Territory of Utah, approved September 9, 1850, enacts that the Constitution
and laws of the United States are hereby extended over and declared to be in force in said Territory
of Utah, so far as the same or any provision thereof may be applicable.

It was said on the argument that the Constitution cannot be extended over the Territories by act
of Congress, and the views of Mr. Webster were quoted in support of this position.

We do not deem it necessary to consider that question, because it will not be denied that Congress
had the power to make the Constitution a part of the statutory law of the Territory as much as any
portion of the organic act thereof. For the purposes of this inquiry, it makes no difference whether the
Constitution is to be treated as constitutional or statutory law. If either, it is entitled to be considered
in disposing of this case.

Now, while it would be entirely competent for Congress to prescribe qualifications for a Delegate
in Congress entirely unlike those prescribed in the Constitution for Members, it seems to us, in the
absence of any such legislation, we may fairly and justly assume that by making the Constitution a
part of the law of the Territory, Congress intended to indicate that the qualifications of the Delegate
to be elected should be similar to those of a Member. It would seem to be to that extent an instruction
to the electors of the Territory, growing out of the analogies of the case.

We conclude, therefore, that the question submitted to us, under the order of the House, comes
within the same principles of jurisdiction as if the contestee were a Member instead of a Delegate.

This position, it will be observed, does not conflict with the right of the House to refer a prelimi-
nary inquiry to this committee as to the disqualification of a Member or Delegate to be sworn in and
take his seat prior to the oath being administered. In such case the reference is special, and the juris-
diction of the committee follows the order of the House.

The case of Samuel E. Smith against John Young Brown, in the Fortieth Congress, is in point.
That case was referred to the Committee on Elections, before the contestee was sworn in, to ascertain
and report whether he had committed any of the acts specified in the law of July 2, 1862, which he
was required to swear he had not committed, before entering on the duties of a Representative.

It was a preliminary inquiry, made under a special order of the House, and might have been
executed as properly by the Judiciary Committee or bys. special committee. It did not relate in the
remotest manner to ihe election, returns, and qualifications of the claimant under the Constitution.

The contestee in this case having been sworn in and admitted to his seat, and his name officially
entered upon the roll of Delegates, we think he can be reached only under the exercise of the power
of expulsion, which it is competent for the House to set in motion by a special order of reference.

(2) The second question related to the claim of the contestant to a seat as the
minority candidate, the majority candidate being disqualified. The committee deny
the authority of the case of Wallace v. Simpson in support of this contention, and
quote the case of Smith v. Brown as establishing a doctrine contrary to that laid
down by the contestant.

Therefore the majority of the committee recommended the adoption of the fol-
lowing resolutions:

Resolved (1), That George R. Maxwell was not elected, and is not entitled to a seat in the House
of Representatives of the Forty-third Congress as Delegate for the Territory of Utah.

Resolved (2), That George Q. Cannon was elected and returned as a Delegate for the Territory of
Utah to a seat i.n the Forty-third Congress.

Mr. Horace H. Harrison, of Tennessee, dissented from the conclusions of his
associates wherein they stopped short in their second resolution of declaring Mr.
Cannon entitled to the seat, and proposed the following:

Resolved, That George Q. Cannon was duly elected and returned as Delegate from the Territory
of U tab, and is entitled to a seat as a Delegate in the Forty-third Congress.
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Mr. Harrison considered that a Delegate should not be considered as on any
different basis from a Member, and proceeded to make his argument with this
proposition understood. Mr. Harrison says:

The qualifications of Representatives in Congress are prescribed by the second section of the first
article of the Constitution of the United States.

They are: First, that they shall have attained the age of 25 years; second, that they shall have
been seven years citizens of the United States; and, third, that they shall when elected be inhabitants
of those States in which they shall be chosen. No other qualifications are prescribed in the Constitu-
tion.

If the Constitution of the United States had vested anywhere the power to prescribe qualifications
of Representatives in Congress additional to or different from those prescribed by the Constitution
itself, it is obvious that this power would have been conferred either upon Congress, or upon the House
alone, or upon the States.

In the history of our Government it has never been claimed that the House of Representatives,
acting alone, possessed the power to add to or change the qualifications of its Members. The vain
attempt made by Mr. Randolph, in the case of Barney v. McCreery, in the Tenth Congress, to vindicate
a claim of that kind in favor of the States, signally failed, and has never been repeated in the House.

Mr. Justice Story, in his discussion of the subject of the qualifications of Representatives in Con-
gress, says that it would seem but fair reasoning, upon the plainest principles of interpretation, that
when the Constitution established certain qualifications as necessary for office it meant to exclude all
others, as prerequisites, and that from the very nature of such a provision the affirmation of these
qualifications would seem to imply a negative of all others. And although it is certain that the letter
of those constitutional provisions which relate to Representatives from the States does not apply
exactly to the cases of Delegates from the Territories, still it is just as certain that their spirit does.

Mr. Harrison declared that no act could be found fixing the qualifications of
a Delegate or providing a disqualification for any cause. The act of July 1, 1862,
provided a punishment for bigamy; but disqualification for office was not a part
of this punishment.

Mr. Harrison then continued:

The precedents of the House are in accordance with this construction of the Constitution. There
has been no precedent since the organization of the Government which would justify, any more than
would the Constitution itself justitfy, the House acting as the judges of the election, returns, and quali-
fications of Mr. Cannon, in a decision to deprive him of his seat on the ground that he has violated
the law prohibiting polygamy in the Territories of the United States.

The case of B. F. Whittemore, in the Forty-first Congress, is relied upon as an authority for the
refusal to admit a Representative-elect on other grounds than mere constitutional disqualifications. But
a critical examination of that case will show that the House only decided that a Representative who
had by resignation escaped expulsion for an infamous crime from that House should not be readmitted
to the same House.

The case of Mr. Matteson, in the Thirty-fifth Congress, relied upon in argument before the com-
mittee, was a cue arising, not under the clause of the Constitution which makes each House the judge
of the election, returns, and qualifications of its Members, but under that clause which confers the
power of expulsion.

The line of demarkatiou between these two great powers of the House, the power to judge of the
election, returns, and qualifications of its Members by a mere majority vote, and the power to expel
its Members by a two-thirds vote, is clear and well defined. That line is not to be obliterated. It would
be necessary to preserve it, even though its obliteration might seem to threaten no disasters, even
though its maintenance might promise no benefits to the House, to the people, or to the Constitution.
For this barrier is raised by the Constitution itself.

The framers of the Constitution of the United States, in prescribing or fixing the qualifications of
Members of Congress, must be presumed to have been dealing with the question with reference to an
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obvious necessity for uniformity in the matter of the qualifications of Members, and with a jealous
desire to prevent, by the action of either House of Congress, the establishment of other or different
qualifications of Members.

It was appropriate and proper-in fact, necessary-that the power should be given to each House to
judge of the elections, returns, and qualifications of its Members; that is, to judge of the constitutional
qualifications of its Members.

The exercise of this power requires only a majority vote.

But the House possesses another power, to decide who shall and who shall not hold seats in that
body. It is altogether distinct, in origin and character, from that to which I have just referred. It is
the power of expulsion, which requires a two-thirds vote for its exercise. It is conferred by the following
clause of the Constitution:

“Each House may determine the rules of its proceedings, punish its Members for disorderly
behavior, and, with the concurrence of two-thirds, expel a Member.”

This power of expulsion conferred by the Constitution on each House of Congress was necessary
to enable each House to secure an efficient exercise of its powers and its honor and dignity as a branch
of the National legislature.

It was too dangerous a power to confer on either House without restriction, and hence it was
expressly provided in the Constitution that there must be a concurrence of two-thirds of the Members
to expel.

Under this power, guarded as it has been by the constitutional provision requiring a vote of two-
thirds, there have been but a very few instances of expulsion since the organization of the Government,
and it would seem that a power so rarely exercised does not require the agency of a standing com-
mittee.

The minority views then go on to discuss the cases of Benjamin G. Harris, of
Maryland, and of Mr. Herbert, of California, and concluded that the House had
always declined to fix qualifications outside of those fixed by the Constitution, and
that
the failure of the committee in this case, after that committee has found that the sitting Delegate from
Utah has been duly elected and returned, to report that he is entitled to his seat, is unauthorized in
principle or by precedent and dangerous, in so far as it tends to break down the distinction between
the jurisdiction of the House in such a contest as the present one and the jurisdiction of the House
by a two-thirds vote to expel a member from the House.

The report was debated at length on May 12.1 The debate referred to the status
of a Delegate, and to the propriety of adding to the qualifications prescribed in the
Constitution. In the course of the debate Mr. E. R. Hoar, of Massachusetts, raised
the question as to whether or not a two-thirds vote was needed for the expulsion
of a Delegate. Delegates were creatures of statutes, and he doubted the power of
a preceding Congress to impose on the present Congress, against its will, the pres-
ence of any one besides the Members who came by constitutional right.

At the conclusion of the debate the two resolutions recommended by the
majority of the committee were agreed to without division.

Then, by a vote of 109 yeas to 76 nays, the resolution contended for by Mr.
Harrison was agreed to.

470. The Utah election case of Maxwell v. Cannon, continued.

In 1873 it was proposed by the majority of the Elections Committee
to exclude Delegate George Q. Cannon for polygamy; but the resolution
was not considered.

1Journal, pp. 959-962; Record, pp. 3813-3819.
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Then, by a vote of 137 yeas to 51 nays, the House agreed to the following resolu-
tion proposed by Mr. Hazelton, in connection with the report of the Committee on
Elections:

Whereas George R. Maxwell has prosecuted a contest against the sitting Member, George Q.
Cannon, now occupying a seat in the Forty-third Congress as Delegate for the Territory of Utah,
charging, among other things, that the said Cannon is disqualified from holding, and is unworthy of,
a seat on the floor of this House, for the reason that he was at the date of his election, to wit, on
the 5th day of August, 1872, and prior thereto had been, and still is, openly living and cohabiting with
four women as his wives under the pretended sanction of a system of polygamy, which system he
notoriously endorses and upholds, against the statute of the United States approved July 1, 1862,
which declares the same to be a felony, to the great scandal and disgrace of the people and the Govern-
ment of the United States, and in abuse of the privilege of representation accorded to said Territory
of Utah, and that he has taken and never renounced an oath which is inconsistent with his duties
and allegiance to the said Government of the United States; and whereas the evidence in support of
such charge has been brought to the official notice of the Committee on Elections: Therefore,

Resolved, That the Committee on Elections be, and is hereby, instructed and authorized to inves-
tigate said charge and report the result to the House and recommend such action on the part of the
House as shall seem meet and proper in the premises.

On January 21, 1875,1 Mr. H. Boardman Smith, of New York, submitted the
report of the majority of the committee in response to these instructions. The com-
mittee give an account of the evidence before them, state that the testimony as
to the oath in the Endowment House is conflicting, and say, first quoting the
statute:

“That every person having a husband or wife living who shall marry any other person, whether
married or single, in a Territory of the United States, or other place over which the United States have
exclusive jurisdiction, shall, except in the cases specified in the proviso to this section, be adjudged
guilty of bigamy, and, upon conviction thereof, shall be punished by a fine not exceeding five hundred
dollars, and by imprisonment for a term not exceeding five years: Provided, nevertheless, That this sec-
tion shall not extend to any person by reason of any former marriage, whose husband or wife by such
marriage shall have been absent for five successive years without being known to such person within
that time to be living, nor to any person by reason of any former marriage which shall have been dis-
solved by the decree of a competent court, nor to any person by reason of any former marriage which
shall have been annulled or pronounced void by the sentence or decree of a competent court on the
ground of the nullity of the marriage contract.”

The second section disapproves and annuls all acts and ordinances of the provisional government
of Deserlt and of the Territory of Utah which establish, support, maintain, shield, or countenance
polygamy, however disguised by legal or ecclesiastical solemnities, sacraments, ceremonies, consecra-
tion, or other contrivances.

This statute was approved on the 1st day of July, 1862, and has since remained the law of the
land.

It is proper to add that, after the adoption of the resolution above quoted referring this question
to your committee, an act was passed by this House, at the last session, with little or no opposition,
which reads as follows:

“[H.R.3679. Forty-third Congress, first session.)

“IN THE SENATE OF THE UNITED STATES, JUNE 17, 1874—READ TWICE AND REFERRED
TO THE COMMITTEE ON TERRITORIES.

“AN ACT defining the qualifications of Territorial Delegates in the House of Representatives.

“Be it enacted by the Senate and House of Representatives of the United States of America in Con-
gress assembled, No person hereafter shall be a Delegate in the House of Representatives from any
of the Territories of the United States who shall not have attained the age of twenty-five years, and
been

1House Report No. 106, second session Forty-third Congress; Smith, p. 259.
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seven years a citizen of the United States, and who shall not, when elected, be an inhabitant of the
Territory in which he shall be chosen; and no such person who is guilty either of bigamy or of polygamy
shall be eligible to a seat as such Delegate.

“Passed the House of Representatives June 16, 1874.

“Attest:

EDWARD MCPHERSON, Clerk.”

Notwithstanding this fact the said Delegate was a candidate at the recent election, and was actu-
ally elected Delegate for the same Territory in the Forty-fourth Congress.

Your committee think the evidence, unchallenged as it is by the Delegate, establishes that, at the
date of his election, to wit, on the 5th day of August, 1872, and prior thereto, the said Delegate was,
and still is, openly living and cohabiting with four women as his wives, under the pretended sanction
of a system of polygamy, which system he notoriously indorses and upholds, in violation of the statute
of the United States, approved July 1, 1862, above quoted.

Therefore the majority recommended that the following resolution be agreed
to by the House:

Resolved, That George Q. Cannon, Delegate from Utah, being found, upon due consideration of the
evidence submitted, and not controverted by said Cannon, to be an actual polygamist, and to have mar-
ried his fourth wife, having three other wives then living, in the month of August, 1865, in open and
notorious violation of the law of July 1, 1862, forbidding such marriage, and declaring the same to be
a crime punishable both by fine and imprisonment, and it appearing that he still maintains his polyg-
amous practices in defiance of law, is deemed unworthy to occupy a seat in the House of Representa-
tives as such Delegate, and that he be excluded therefrom.

The minority of the committee, Messrs. Horace H. Harrison, of Tennessee, C.
R. Thomas, of North Carolina, L. Q. C. Lamar, of Mississippi, Edward Crossland,
of Kentucky, and R. M. Speer, of Kentucky, opposed this proposed action, but Mr.
Harrison alone gave his grounds for his opposition, making an elaborate minority
report.

This is the first instance [says this report] where it has been sought to expel a Delegate from one
of the Territories of the United States, and there is little in the shape of authority to guide us in the
examination of the question.

Although there is nothing in the Constitution concerning a Delegate from the Territories of the
United States, and no express provision therein for their expulsion as there is in the case of Members,
we do not doubt the power of the House to expel. The power results simply from the fact that the Dele-
gate is, in some sense, a Member, or is one of the body. He is entitled, as well by courtesy as by a
custom which has obtained in this country upon the organization of Territorial government in the
Territories, to certain rights and privileges; he is entitled to introduce and advocate on the floor of the
House any measure affecting the people of the Territory, or to oppose in debate any measure he may
deem injurious to them. He is amenable to the rules of the House or the regulations concerning its
proceedings. He would clearly, as it is assumed, have to possess certain qualifications to entitle him
to be a Delegate—at least that of citizenship, as is shown in the contest in regard to the admission
of the Delegate from Michigan Territory in 1823, during the Eighteenth Congress.!

Everything in relation to the position of a Delegate having the rights and privileges we have men-
tioned, and every relation he bears to the House or to the Members thereof, in the absence of anything
in the Constitution and laws on the subject, would suggest that if a Delegate is expelled it ought to
be for the same causes that would justify the House in expelling a Member, and that the power to
expel should be exercised as the constitutional power to expel a Member is exercised.

It would seem that all of the reasons that can be urged in favor of the rule which the framers
of the Constitution made concerning the expulsion of a Member apply with equal force in the case of
a Delegate. The framers of that instrument regarded this power to expel a Member by a mere majority

1See section 421 of this work.
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vote as a dangerous one, and guarded its exercise by providing, in substance, that an expulsion of a
Member could only be ordered by a two-thirds vote. Of course, we will not be understood as contending
that the House has not the power, if it choose to exercise it, to expel a Delegate by a mere majority
vote, or that there is any express provision of law operating as an inhibition on this power. But we
submit that this power should be regulated in its exercise by a legal discretion, and that no safer rule
can be found than the one which is deduced from the analogy we have mentioned.

If it is true that the power to expel a Delegate is drawn from analogy to the power given in the
matter of the expulsion of members, it would seem to follow that, looking to this fact and to the nature
of the office of a Territorial Delegate as a representative of a portion of the people of this country, and
as, in some sense, a Member of this body, he ought not to be expelled except for causes which would
justify the House in expelling a Member, and by a two-thirds vote on the question.

He certainly ought not to be expelled for political reasons or causes, or on account of the existence
of certain practices in the Territory he represents, or to punish him for an alleged indulgence therein
or the people he represents by depriving them of representation.

After discussing the subject of Mormonism in the Territory of Utah, and the
fact that the Territory had frequently been represented by Delegates who practiced
polygamy, the report continues:

But a graver question than those we have considered is the question whether the House ought,
as a matter of policy, or to establish a precedent, expel either a Delegate or Member on account of
alleged crimes or immoral practices unconnected with their duties or obligations as Members or Dele-
gates, when the Delegate or Member possesses all the qualifications to entitle him to his seat.

If we are to go into the question of the moral fitness of a Member to occupy a seat in the House,
where will the inquiry stop? What standard shall we fix in determining what is and what is not suffi-
cient cause for expulsion?

The report discusses the possibilities of such moral and political disqualifica-
tions being made a pretext for depriving constituences of their representation. To
illustrate the reluctance of the House to expel for such reasons, two cases were
cited: That of Benjamin G. Harris, of Maryland, who had been convicted of aiding
the rebellion, but who was allowed to hold a seat in the Thirty-ninth Congress;?!
and Representative Herbert, of California, who was charged with homicide, but who
was not disturbed in his seat.2

The committee also laid stress upon the fact that at the previous session the
House had declared Mr. Cannon entitled to his seat.

On February 9, 1875, Mr. Smith, of New York, called up the resolution reported
by the majority of the committee. The consideration of it was antagonized on behalf
of an appropriation bill, and the House voted by a large majority not to consider.3

471. The Utah election case of Campbell v. Cannon, in the Forty-sev-
enth Congress.

In 1882 the House declined to permit the oath to be administered to
either of two contesting Delegates until the papers in relation to the prima
facie right had been examined by a committee.

The House has given to a committee the right to decide on either the
prima facie or final right to a seat before authorizing the oath to be
administered to a Delegate.

10n December 19, 1865, the resolution relating to Mr. Harris was introduced.
20n February 24, 1857, this case was reported on, no action being recommended.
3 Second session Forty-third Congress, Record, p. 1083.
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On January 10, 1882,1 the House proceeded to the consideration of this resolu-
tion, offered December 6, 1881:

Resolved, That Allen G. Campbell, Delegate elect from Utah Territory, is entitled to be sworn in
as Delegate to this House on his prima facie case.

To this Mr. Thomas B. Reed, of Maine, offered the following as a substitute:

Resolved, That the papers in relation to the right to a seat as a Delegate from the Territory of
Utah be referred to the Committee on Elections,2 with instructions to report at as early a day as prac-
ticable as to the prima facie right, or the final right, of claimants to the seat as the committee shall
deem proper.

After debate the substitute was agreed to, and the resolution as amended was
agreed to.

The facts of the case appeared as follows: That Mr. Campbell had the governor’s
certificate of election; that Mr. George Q. Cannon received 18,568 votes, and Mr.
Campbell only 1,357; that Mr. Cannon was a naturalized citizen, and also a
Mormon and a polygamist, living with plural wives, and a defender of the institu-
tion of polygamy.3

472. The Utah election case of Campbell v. Cannon, continued.

A committee having power to report on either prima facie or final
right, made a single report on final right only.

Records of returns, duly authenticated by seal, are received as evi-
dence in election cases after the time for taking testimony is closed.

The record of a court of naturalization sufficiently establishes citizen-
ship, even though it be alleged that the certificate of the fact has not been
issued regularly.

The court record of naturalization may not be questioned collaterally
by evidence impeaching the facts on which the certificate was issued.

On February 28, 1882,4 the report of the majority of the Committee of Elections
in the Utah case of Campbell v. Cannon was submitted to the House. The following
is a statement 5 of the essential preliminary facts:

The election out of which it arises was held on November 2, 1880, for the choice of a Delegate
from the Territory of Utah. The returns, which were duly filed with the secretary of the Territory, were
opened and canvassed by him in the presence of the governor of the Territory on December 14, 1880.
The canvass of the votes, which was concluded on January 8, 1881, showed that George Q. Cannon

received 18,568 votes, and Allen G. Campbell received 1,357 votes. The law provides that the person
having the highest number of votes shall be declared by the governor to be elected. The governor,

1First session Forty-seventh Congress, Journal, pp. 255, 256; Record, pp. 322-340.

2The Committee on Elections consisted of Messrs. William H. Calkins, of Indiana, George C.
Hazelton, of Wisconsin, John T. Wait, of Connecticut, William G. Thompson, of Iowa, Ambrose A.
Ranney, of Massachusetts, James M. Ritchie, of Ohio, Augustus H. Pettibone, of Tennessee, Samuel
H. Miller, of Pennsylvania, Ferris Jacobs, jr., of New York, John Paul, of Virginia, Frank E.
Beltzhoover, of Pennsylvania, Gibson Atherton, of Ohio, Lowndes H. Davis, of Missouri, G.W. Jones,
of Texas, and Samuel W. Moulton of Illinois.

3 Although Mr. Campbell had the certificate of the governor, the Clerk of the preceding. House had
placed Mr. Cannon’s name on the roll at the opening of the Forty-seventh Congress. The Speaker, how-
ever, declined to recognize the roll of delegates, and Mr. Cannon was not sworn in.

4 House Report No. 559, first session Forty-seventh Congress; 2 Ellsworth, p. 604.

5This statement is from the views of Mr. F.E. Beltzhoover, of Pennsylvania, who concurred gen-
erally with the conclusions of the majority of the committee.
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however, in the mistaken belief that he had the right to go behind the returns, heard evidence and
arguments to show that Mr. Cannon was an alien and polygamist, and on these grounds finding them,
as he believed, sustained, declared Mr. Cannon ineligible and disqualified to serve as a Delegate. The
governor further decided, under an erroneous view of the law, that Mr. Cannon being ineligible, the
votes cast for him were void, and Mr. Campbell being a citizen and eligible, and having received the
next highest number of votes, was elected. The governor accordingly gave Mr. Campbell a certificate
of election, and filed among the records of the Territory, in the office of the secretary thereof, an elabo-
rate opinion containing a full statement of the facts. The secretary of the Territory, on January 10,
1881, gave Mr. Cannon a certified copy of the opinion and declaration of the governor, and also, on
January 20, 1881, gave him a certified abstract of all the returns.

Mr. Cannon notified Mr. Campbell, on February 4, 1881, that he would contest his seat on the
ground that he (Cannon) had received a large majority of the votes cast. On February 24, 1881, Mr.
Campbell replied to Mr. Cannon’s notice that he was not elected, and, if elected, was disqualified by
reason of his alienage and polygamy. No testimony was taken by Mr. Cannon in support of his notice
during the time allowed to him by law, but on May 9, 1881, and subsequently thereto, testimony was
taken by Mr. Campbell to show that Mr. Cannon was a polygamist and an unnaturalized alien, and
by Mr. Cannon, in reply, to show his citizenship.

The certificates held by Mr. Cannon and Mr. Campbell and all the papers and testimony in the
case were placed in the custody of the Clerk of the Forty-sixth Congress, and by him were handed over
to his successor at the organization of the Forty-seventh Congress.

When the Forty-seventh Congress was organized and the Delegates from the Territories were
called to be sworn, objection was made to both Mr. Campbell and Mr. Cannon, and neither was
admitted. After a full discussion of the question as to which of the two gentlemen had the prima facie
right to the seat, it was resolved by the House, on January 13, 1882—

“That the papers in relation to the right to a seat, as a Delegate from the Territory of Utah, be
referred to the Committee on Elections, with instructions to report, at as early a day as practicable,
as to the prima facie right or the final right of the claimants to the seat, as the committee shall deem
proper.”

While the majority of the committee concurred in a conclusion, they quite gen-
erally filed individual views instead of joining in a report. But the views filed by
Mr. William H. Calkins, of Indiana, chairman of the committee, who submitted the
report to the House, were generally referred to in the debate as representing most
nearly the position of the majority.

As to the question of prima facie right, Mr. Calkins took this view, seeming,
in doing so, to voice the general opinion of the committee:

At the threshold of this case we were met with a certificate held by Mr. Campbell, the contestee,
from the governor of Utah Territory. We decline to enter into a discussion of the prima facie right of
Mr. Campbell to take his seat as a Delegate on this certificate, because we construe the action of the
House on passing on it as a decision adverse to Mr. Campbell, and, being compelled to report on the
whole case, we deem it a piece of supererogation to reopen the case of the prima facie right, being
satisfied with the action of the House thereon. We dismiss that part of the case from further consider-
ation.

At the outset Mr. Calkins thus discussed a question of practice:

The next question that meets us is a question of practice raised by the contestee; which is, that
there is no competent evidence before the committee relative to the number of votes cast for Mr.
Cannon at the last election, and it is therefore contended that, on the certificate issued by the governor
to Mr. Campbell, he is entitled pro confesso to the seat on the final hearing.

The facts before us are as follows: A certified transcript made by the secretary of the Territory,
under the seal thereof, was filed by Mr. Cannon with the Clerk of the House of Representatives on
the —— day of November, 1880, and was duly referred to this committee under a resolution of the
House adopted on the day of December, 1881. It did not reach the committee at the same time
that the other papers in the contest came into its possession, but shortly thereafter it was sent by the
Clerk of
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the House to this committee. These certificates purport on their face to be certified transcripts of the
returns made by the county canvassing boards to the secretary of the Territory, under the laws of
Utah.

We therefore hold that certificates of election made by county canvassing boards to the secretary
of the Territory (under the Territorial law relative to the election of other Territorial officers of the
Territory—see secs. 22, 23, and 38, et seq.) constitute the proper mode to be pursued in the Territories
in respect to the election of Delegates, and that that mode gives effect to the law which makes it the
duty of the governor to canvass the votes and to give a certificate to the person receiving the highest
number of votes for Delegate in Congress. It has been the practice of this committee to receive all
records duly authenticated by a seal without having them first introduced before the magistrate who
takes and certifies the depositions. We know of no other practice that has obtained since the foundation
of the Government. This class of evidence has never been held to fall within the meaning of the law
passed by Congress relative to contested-election cases. The testimony there referred to is the testi-
mony of witnesses or the introduction of such documents as need identification or further proof before
their competency is admitted, and we hold that it does not apply to records and evidence which a seal
may make perfect without further identification. If the contestee has been or is surprised at the
introduction of this testimony, his proper course is to make application for a continuance, so that he
may be allowed to take further testimony. Not having made such application, we presume that he does
not wish to avail himself of that course in this case. McCrary seems to hold the better practice to be
otherwise (sec. 362), but section 353 so modifies the doctrine first laid down that it is not in conflict
with the view the committee take.

This seems to have been the generally accepted view in the committee, although
Mr. William G. Thompson, of Iowa, in his views, antagonizes it:

The contestee had a right to the notice required by law; he had a right to be present and cross-
examine the witness; he had a right to show that this statement was not the best evidence and demand
that investigation be made into the legality of every ballot cast, as well as the qualifications of each
elector, and especially so when we find in evidence this strange law upon the statute books of Utah,
then and now in force (act of Feb. 12, 1870, sec. 43, ch. 2): “That every woman of the age of twenty-
one years who has resided in the Territory six months next preceding any general election, born or
naturalized in the United States, or who is a wife or daughter of a native-born or naturalized citizen
of the United States, shall be entitled to vote at any election in this Territory.”

The acceptance of these returns as evidence disposed necessarily of the question
as to whether or not Mr. Cannon received the highest number of legally cast votes
for the office of Delegate to Congress.

The next question in issue was:

Was he a citizen of the United States at the time of his election and did he possess the other nec-
essary qualifications?

This question involved the determination of certain facts as to the naturaliza-
tion of Mr. Cannon. It was alleged that his certificate had not been regularly issued,
but the majority considered that the records of the court established it sufficiently.
On another point, however, Mr. Calkins said:

The other point made, that Mr. Cannon had not been a resident of any State or Territory of the
United States for five years next preceding the date of naturalization, involves quite a novel question.
We hold, however, on this point, that the record can not be collaterally questioned, and that therefore
it is incompetent to show by evidence in this proceeding that the certificate is null. (Prait v. Cummings,
16 Wend., 616; State v. Penny, 10 Ark., 616; McCarthy v. Marsh, 1 Seld., 263; In re Colman, 15
Blatchf., 406; Spratt v. Spratt, 4 Pet., 393.)

473. The Utah election case of Campbell v. Cannon, continued.

In 1882 the House, by majority vote and for the disqualification of
polygamy, excluded Delegate George Q. Cannon, who had not been sworn
on his prima facie showing.
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A Delegate-elect being excluded for disqualification, the House
declined to seat the candidate having the next highest number of votes.

An argument that questions affecting qualifications should be
instituted in the House alone and not by proceedings under the law of con-
test.

In 1882, in a sustained case, the major opinion of the Elections Com-
mittee inclined to the view that the constitutional qualifications for a
Member did not apply to a Delegate.

An elaborate discussion of the status in the House of a Delegate from
a Territory.

The question as to whether or not a law of Congress creating Delegates
is binding on the House in succeeding Congresses.

Discussion of the effect, in the matter of qualifications of Delegates,
of a law extending the Constitution over a Territory.

The third and last question arising is, Was he a polygamist at the time of his
election; and if so, is that a disqualification?

On the question of fact there could be no doubt, for he had given the following
written admission:

In the matter of George Q. Cannon. Contest of Allen G. Campbell’s right to a seat in the House of
Representatives of the Forty-seventh Congress of the United States as Delegate from the Territory
of Utah.

I, George Q. Cannon, contestant, protesting that the matter in this paper contained is not relevant
to the issue, do admit that I am a member of the Church of Jesus Christ of Latter-Day Saints, com-
monly called Mormons; that in accordance with the tenets of said church I have taken plural wives,
who now live with me, and have so lived with me for a number of years, and borne me children. I
also admit that in my public addresses as a teacher of my religion in Utah Territory I have defended
said tenet of said church as being, in my belief, a revelation from God.

GEO. Q. CANNON.

Therefore there remains the question, Does the practice of polygamy disqualify
a Delegate? This was the really important question at issue, both in the committee
and in the debates on the floor. And its discussion involved the question of the
status of Territorial Delegates as distinguished from the status of Members.

Mr. Calkins, in his views, said:

We are now brought face to face with the question whether this House will admit to a seat a Dele-
gate who practices and teaches the doctrine of a plurality of wives, in open violation of the statute
of the United States and contrary to the judgment of the civilized world. There are several clauses in
our Constitution which may have some bearing on this subject.

Section 2, Article I, of the Constitution is as follows:

“The House of Representatives shall be composed of Members chosen every second year by the
people of the several States,” etc.

SECTION 5.
“Each House shall be the judge of the elections, returns, and qualifications of its own members;
and a majority of each shall constitute a quorum to do business. * * *”

CLAUSE 2.
“Each House may determine the rules of its proceedings, punish its members for disorderly
behavior, and, with a concurrence of two-thirds, expel a member.”

AMENDMENT I, SECTION 1.
“Congress shall make no law respecting an establishment of religion, or prohibiting the free exer-
cise thereof, or abridging the freedom of speech or of the press.”
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ARTICLE IV, SECTION 3, CLAUSE 2.

“The Congress shall have power to dispose of and make all needful rules and regulations respecting
the territory or other property belonging to the United States.”

These are the provisions of the Constitution which may be held to have some bearing on the ques-
tion of the qualifications of Delegates.

In the first place, Is a Delegate from a Territory a Member of the House of Representatives within
the meaning of the Constitution? The second section of the first article says: “The House of Representa-
tives shall be composed of Members chosen every second year by the people of the several States, and
the electors in each State shall have the qualifications requisite for electors in the most numerous
branch in the State legislature.” There is no provision in the Constitution for the election of Delegates
to the House of Representatives or to the Senate. They are entirely the creature of statute. They are
clearly not within the clause of the Constitution last above quoted, for the House is “composed of Mem-
bers chosen every second year by the people of the several States;” and nothing is said of the Terri-
tories. Delegates have never been regarded as Members in any constitutional sense, because their
powers, duties, and privileges on the floor of the House, when admitted, are limited. They may speak
for their Territories; they may advocate such measures as they think proper; they may introduce bills
and serve on committees; but they are deprived of the right to vote. And we doubt whether Congress
could clothe them with the right to vote on measures affecting the people of the States or of the Terri-
tories, because they do not represent any integral part of the nation, but simply an unorganized terri-
tory belonging to the whole people. Hence Delegates are creatures of statute, and it would be competent
at any time for the legislative branch of the Government to abolish the office altogether.

The writer of this report goes further than that. He holds that it is incompetent for Congress and
the Executive to impose on any future House the right of Delegates to seats with defined qualifications.
That is to say, when the several laws were passed giving the Territories the right to this limited rep-
resentation, those laws were binding only on the lower House, which permitted them to be or made
it possible for them to be passed, and were persuasive only to the Houses of future Congresses. For
some purposes each House of Congress is a separate, independent branch of the Government. It is
made so by the Constitution. For example, each House is the judge of the elections and returns of its
own Members, and neither the Executive nor the Senate can interfere with that constitutional preroga-
tive. Each House is independent in its expenditure of its contingent fund, and in the government of
its own officers. It is independent in the formation of its own committees, in clothing them with power
to take evidence, to send for persons and papers, and to investigate such matters as are within its
jurisdiction. Each House is independent in its power to arrest and to imprison, during the session of
the body, such contumacious witnesses as refuse to abide its order. In many other instances that may
be cited each House acts independently of the other. And with reference to the election of Delegates,
who (if they hold any office or franchise at all) can be nothing but agents representing the property
and common territory of all the people, it operates only on the lower branch of Congress, for their elec-
tion extends no right to them to interfere with the business of the Senate or to act as members thereof.
This must not be construed into an opinion that the writer holds that the House of Representatives
may disregard any law which Congress has the constitutional power to pass. Such laws are as binding
upon this House as upon any citizen or court. Nor does the writer of this report mean to be understood
that it is not competent for Congress to provide, under the Constitution, for legislative representation
for Territories, but it is denied that Congress can bind the House by any law respecting the qualifica-
tion of a Delegate. It can not affix a qualification by law for a Delegate and bind any House except
the one assenting thereto. The qualification of Members is fixed by the Constitution. Hence they may
not be added to or taken from by law. But as to Delegates, they are not constitutional officers. Their
qualification depends entirely upon such a standard as the body to which they are attached may make.
It is urged this means a legal qualification. This is admitted; but that legal qualification is remitted
to the body to which the Delegate is attached, because it is the sole judge of that requisite. It is unfet-
tered by constitutional restrictions and can not yield any part of this prerogative to the other branch
of Congress or the Executive. If it could, the right to amend would follow, and the House might find
itself in the awkward position of having the Senate fixing qualifications to Delegates, or the Executive
vetoing laws fixing them, and by this means the power which by the Constitution resides alone in the
House would be entirely abrogated.
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It is claimed this is an autocratic power. This is admitted. All legislative bodies are autocratic in
their powers unless restricted by written constitutions. In this instance there is no restriction.

It is contended that the act of Congress extending the Constitution and laws of the United States
over the Territory of Utah, in all cases where they are applicable, extends the constitutional privilege
to Delegates and clothes them with membership as constitutional officers of the House. We can not
assent to that view. The very language of the act itself only extends the Constitution and laws over
the Territory in cases where they are applicable. They can not be applicable to the election of a Dele-
gate; for if they were, then Congress would have no authority to deprive a Delegate of the right to
vote. To contend that the applicability of the Constitution in that respect extends to Delegates proves
too much. It is clear, therefore, that that clause of the Constitution relative to the expulsion of a
Member by a two-thirds vote cannot apply to Delegates, because they hold no constitutional office. It
is equally clear that the clause of the Constitution relative to elections, returns, and qualifications of
Members has no applicability except by parity of reasoning; and we do not dissent from the view that,
so far as the qualification of citizenship and other necessary qualifications (except as to age) are con-
cerned, they extend to Delegates as well as to Members. (Sec. 1906, R. S. U. S.) This is made so, prob-
ably, by the statute, expressly so to all the Territories except to Utah Territory, and inferentially to
that Territory. It follows, as a logical sequence, that the House may at any time, by a majority vote,
exclude from the limited membership which it now extends to Delegates from Territories any person
whom it may judge to be unfit for any reason to hold a seat as a Delegate.

It can not be said that polygamy can be protected under that clause of the Constitution protecting
everyone in the worship of God according to the dictates of his own conscience and prohibiting the pas-
sage of laws preventing the free exercise thereof.

It is true that vagaries may be indulged by persons under this clause of the Constitution when
they do not violate law or outrage the considerate judgment of the civilized world. But when such
vagaries trench upon good morals, and debauch or threaten to debauch public morals, such practice
should be prohibited by law like any other evil not practiced as a matter of pretended conscience.

The views which we have just expressed render it unnecessary for us to discuss further the various
propositions involved. In the face of this admission of Mr. Cannon we feel compelled to say that a rep-
resentative from that Territory should be free from the taint and obloquy of plural wives. Having
admitted that he practices, teaches, and advises others to the commission of that offense, we feel it
our duty to say to the people of that Territory that we will exclude such persons from representing
them in this House. In saying this we desire to cast no imputation on the contestant personally,
because of his deportment and conduct in all other respects he is certainly the equal of any other per-
son on this floor.

Mr. F. E. Beltzhoover, in his views, presented the question of qualification in
a somewhat different light:

The only portion of the Constitution of the United States which refers to the Territories is Article
IV, section 3, clause 2, which provides:

“The Congress shall have power to dispose of and make all needful rules and regulations respecting
the territory or other property belonging to the United States.”

This clause of the fundamental law has received the most learned and elaborate consideration by
the Supreme Court in Scott v. Sanford (19 Howard, 393, etc.), wherein, after going fully into the whole
history of the Territories from the time of the first cession to the Government, it is held that this
clause—

“Applies only to territory within the chartered limits of some one of the States when they were
colonies of Great Britain, and which was surrendered by the British Government to the old confed-
eration of the States in the treaty of peace. It does not apply to territory acquired by the present Fed-
eral Government by treaty or conquest from a foreign nation.”

To all other territory it is held that the Constitution does not extend, and can not be extended
by Congress, except in so far as Congress may enact the provisions of the Constitution into a part of
the organic law of such territory. This has been done in regard to Utah, first by the act of Congress
which organized that Territory, and which provides that “the Constitution and laws of the United
States are hereby extended over and declared to be in force in said Territory of Utah, so far as the
same or any provision thereof may be applicable.”
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The Revised Statutes, sec. 1891, provides in somewhat different language, but of the same purport,
that “the Constitution and all laws of the United States which are not locally inapplicable shall,” etc.

The Constitution and all the laws of the United States are, therefore, a part of the statute law
of the Territory of Utah, so far as they are applicable locally to that Territory.

Now, what was the design of the framers of the Constitution in reference to the territory which
they provided for in the clause which we have quoted above? The history of the subject clearly shows
that they intended to commit the unorganized territories wholly to the discretion and unlimited power
of Congress. This is so decided by the courts in all the cases in which the subject is considered; this
was so held in Scott v. Sanford (supra), and Judge Nelson, in Benner v. Porter (9 Howard, 235), says:

“They are not organized under the Constitution nor subject to its complex distribution of the
powers of government or the organic law, but are the creatures exclusively of the legislative depart-
ment, and subject to its supervision and control.”

It is held by Judge Story that “the power of Congress over the public Territories is clearly exclusive
and universal, and their legislation is subject to no control, but is absolute and unlimited, unless so
far as it is affected by stipulations in the cessions, or by the ordinance of 1787, under which any part
of it has been settled.” (Story, Constitution, sec. 1328; Rawle, Constitution, p. 237; 1 Kent’s Com-
mentaries, p. 243.)

The Supreme Court of the United States, in a very recent case, says: “The power is subject to no
limitations.” (Gibson v. Chouteau, 13 Wall.7 99.)

See also Stacey v. Abbott (I Am. Law, T. R., 94), where it is held by the supreme court of one
of the Territories that they “are not organized under the Constitution; they are exclusively the crea-
tures of Congress.”

But there is something more shown by the history of the clause in the Constitution in reference
to Territories and by the decisions of the courts thereon. It is clear from both these that it was never
intended that the status of the Territories should in any respect approach so near the character and
position of sovereign States as to require that whatever agents these Territories might be entitled to
on the floor of Congress, should have the status and qualifications of Members of Congress. The Terri-
tories in the minds of the framers of the Constitution had none of the rights and attributes of the
States. No other parts of the Constitution were made to apply to them except the clause we have
quoted. On the contrary, they were spoken of as property, and power was given to Congress to dispose
of them as property, and to make all needful rules and regulations respecting them as other property
of the United States. They were put in the same category with the other chattels of the Government.
There is, therefore, nothing in the Constitution which will justify us in believing in the light of its his-
tory that the qualifications of agents who might be appointed to look after the interests of the Terri-
tories on the floor of Congress should be the same or even like those of Members of Congress. This
is so, we maintain, with regard even to that Territory over which the Constitution extends directly
and immediately, because it was within the control of the Government at the time the Constitution
was framed. If, therefore, the Constitution did not contemplate the requirement of such qualifications
for Delegates as agents of the Territory within its immmediate purview, with much less plausibility
can it be contended that it should require them where it is only extended as a part of the statute law.
The Constitution clearly puts it in the power of Congress to say at any time and in any way it may
see proper what qualifications it will exact of the agents whom as a matter of grace and discretion
it permits to come from the Territories into its deliberations, and to sit among its Members. Neither
the Senate nor the Executive, nor any other power on earth, has any right to interfere except by
permission in fixing the qualifications for admission to the House; and the concurrence and cooperation
of the Senate and Executive in the passage of any enactment on the subject can go no further in giving
it force and validity than to make it a persuasive rule of action which the House is at liberty to follow
or disregard.” Each House shall be the judge of the election, returns, and qualifications of its own mem-
bers.” No law that was ever passed on this subject, which is under the exclusive and unlimited control
of Congress, by any former Congress is binding on any subsequent Congress. Each Congress may
wholly repudiate all such acts with entire propriety. It is customary to regard them as rules of conduct.
This is well illustrated by the doctrine laid down by McCrary in his Law of Elections, section 349, in
reference to the laws made to govern contested elections:

“The Houses of Congress, when exercising their authority and jurisdiction to decide upon the
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election, returns, and qualifications’ of Members, are not bound by the technical rules which govern
proceedings in courts of justice. Indeed, the statutes to be found among the acts of Congress regulating
the mode of conducting an election contest in the House of Representatives are directory only, and are
not and can not be made mandatory under the Constitution. In practice these statutory regulations
are often varied, and sometimes wholly departed from. They are convenient as rules of practice, and
of course will be adhered to unless the House, in its discretion, shall in a given case determine that
the ends of justice require a different course of action. They constitute wholesome rules, not to be
departed from without cause. It is not within the constitutional power of Congress, by a legislative
enactment or otherwise, to control either House in the exercise of its exclusive right to be the judge
of the election, returns, and qualifications of its own Members.

“The laws that have been enacted on this subject being therefore only directory and not absolutely
binding, would have been more appropriately passed as mere rules of the House of Representatives,
since by their passage it may be claimed that the House conceded the right of the Senate to share
with it in this duty and power conferred by the Constitution. It is presumed, however, that the provi-
sions in question were enacted in the form of a statute rather than a mere rule of the House, in order
to give them more general publicity, etc.”

It is also important to observe the wide distinction which Congress has always made between the
powers and status of a Member of Congress and a Delegate from a Territory.

A Member of Congress is sent by a State by virtue of its irrefragable right to representation under
the Constitution of the United States. This right Congress can not abrogate or control or limit or
modify in any way.

A Delegate is an agent of a Territory, sent under the authority or permission of an act of Congress.
This right or permission is subject to the merest whim and caprice of Congress. It can be utterly wiped
out or modified or changed just as Congress may see proper at any time.

A Member of Congress must have certain qualifications under the Constitution.

A Delegate need have none but what Congress sees fit to provide.

A Member of Congress is the representative and custodian of the political power and interests of
a sovereign State, which is itself a factor and part of the Government.

A Delegate has no political power, but is only a business agent of the Territory, for the purest
business purposes. He has no right to vote or aid in shaping the policy of the Government in war or
peace.

A Member of Congress is an officer named in the Constitution of the United States, and con-
templated and provided by the framers thereof at the time of the organization of the Government. He
is a constitutional officer.

A Delegate is not a constitutional officer in the remotest sense. There were no Delegates mentioned
or thought of by the framers of the Constitution.

A Member of Congress is chosen under section 2, Article I, of the Constitution, which provides
that—

“The House of Representatives shall be composed of Members chosen every second year by the
people of the several States, and the electors in each State shall have the qualifications requisite for
electors of the most numerous branch of the State legislature. No person shall be a Representative who
shall not have attained the age of twenty-five years and been seven years a citizen of the United
States, and who shall not, when elected, be an inhabitant of that State in which he shall be chosen.”

This specifically and definitely and indubitably fixes how and where and by whom Members of
Congress shall be chosen and what qualifications they must imperatively have. “No person shall be
a Representative,” etc., without these qualifications.

A Delegate is chosen under section 1862 of the Revised Statutes, which provides that—

“Every Territory shall have the right to send a Delegate to the House of Representatives of the
United States, to serve during each Congress, who shall be elected by the voters of the Territory quali-
fied to elect members of the legislative assembly thereof. The person having the greatest number of
votes shall be declared by the governor duly elected, and a certificate shall be given accordingly. Every
such Delegate shall have a seat in the House of Representatives, with the right of debating, but not
of voting.”

This fully and very clearly provides how Delegates shall be chosen and what power they shall have,
but does not exact or provide any qualifications or hint at any. This is the same provision substantially
which has been made for Delegates from 1787 down to this time. The provision in the act of July
13,1787, for the government of the Northwest Territory, is that the joint assembly of that Territory
“shall have
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authority, by joint ballot, to elect a Delegate to Congress, who shall have a seat in Congress with the
right of debating, but not of voting.”

These few marked points of distinction between the two offices not only show that the constitu-
tional qualifications for members do not apply to Delegates, but that none of the legislation which has
ever been enacted on the subject seems to have been founded on the belief that they did.

CONGRESS HAS ADDED TO THE CONSTITUTIONAL QUALIFICATIONS OF MEMBERS; WHY NOT OF DELEGATES.

But admitting for the purposes of this discussion, what can not be maintained, that the same quali-
fications which entitle a Member of Congress to admission shall also entitle a Delegate to the same
right, and I still hold that Congress has the right and power to say that a polygamist shall not be
admitted as a Delegate. Under the high power inherent in every organization on earth to preserve its
integrity and existence Congress has the indubitable right to keep out of its councils any person whom
it believes to be dangerous and hostile to the Government.

During the war almost the whole Congressional delegation from the State of Kentucky were halted
at the bar of the House, and, on the objection of a Member, were not permitted to be sworn until it
was ascertained whether they or either of them were guilty of disloyal practices. They had each every
qualification usually required by the Constitution; they were duly and regularly elected and returned;
they were sent by a sovereign State, holding all her relations in perfect accord with the Federal
Government; but the House proceeded to inquire into each case, and not until a reasonable investiga-
tion was had were any of them admitted. The committee which had the matter in charge reported,
and the House adopted and laid down, the following rule on the subject of all such cases:

“Whenever it is shown by proof that the claimant has, by act of speech, given aid or countenance
to the rebellion he should not be permitted to take the oath, and such acts or speech need not be such
as to constitute treason technically, but must have been so overt and public, and must have been done
or said under such circumstances, as fairly to show that they were actually designed to, and in their
nature tended to, forward the cause of the rebellion.”

In the case of John Young Brown, who was among the number, the committee almost unanimously
reported against his right to admission on the ground that he had written an imprudent and disloyal
letter; nothing more. He had never committed an act of treason. He was never arrested or tried or
convicted. He denied all treasonable intent in the letter and made every effort in his power to explain
and extenuate his offense. But seven out of the nine members of the Committee on Elections of the
Fortieth Congress reported that he “was not entitled to take the oath of office, or to be admitted to
the House as a Representative from the State of Kentucky.” This report was adopted by the House
by a vote of 108 to 43. The minority report in that case made an argument against the action of the
majority in almost the same words and on identically the same grounds that the minority of the Com-
mittee on Elections occupy in the case under consideration. It was argued that Mr. Brown had all the
constitutional qualifications, and that Congress had no right to exact more; that in any event he had
never been tried or convicted of treason, and unless convicted of the crime even treason was no
disqualification. But Congress then laid down the rule above given, and never abrogated since, that,
in addition to the ordinary constitutional requirements, every man must be well disposed and loyal
toward the Government before he can be admitted to Congress to aid in forming its policy and control-
ling its destinies.

The act of July 2, 1862, providing what is known as the iron-clad oath, added a new and marked
qualification to those required of Members of Congress prior to that time, and every Member who has
taken that oath since has submitted to the exaction of that additional qualification. The distinguished
counsel who argued the case of Mr. Cannon before the Committee on Elections felt the force of this
act, and the long-continued practice of Congress under it and explained it as a war measure. He said:

“The grounds upon which this law was vindicated, although not stated with much care or precision,
are nevertheless clearly enough disclosed by the debates. It was enacted as a war measure. The iron-
clad oath was adopted as the countersign which should, in time of war, exclude domestic enemies from
the civil administration of the Government, in the same manner and for the same reason that the mili-
tary countersign was employed to exclude those enemies from the military lines of the army. It was
enacted as a measure of defense against an armed enemy in time of war, and was as necessary and
as justifiable as any other war measure not specifically marked out in the text of the Constitution.”
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If Congress could, almost without challenge, provide and add such a distinct and imperative quali-
fication, not for Delegate but for a Member of Congress, in 1862, why may we not in 1882 ask a reason-
able additional qualification for a Delegate from a Territory who does not come within the letter or
spirit of the Constitution? The act of 1862 was a bold and radical assertion of the doctrine of self-
preservation on the part of Congress to maintain its integrity and the purity and loyalty of its counsels.
The resolution recommended by the majority of the Committee on Elections only says to the people
of Utah, you shall not abuse the privilege of representation which we allowed you on the floor of Con-
gress, by sending as your Delegate a person who adheres to an organization that is hostile to the
interests of free government, and whose doctrines and practices are offensive to the masses of the
moral people of the great nation we represent.

CONCLUSION.

The following is a summary of the reasons for my concurrence in the resolutions of the majority
of the committee:

1. The history of the cession and organization of the Territory, which belonged to the Federal
Government at the time of its formation, the history of the clause in the Constitution which relates
to that Territory, and the Constitution itself, all show clearly that it was not contemplated or intended
that Delegates which might be sent from said Territory, then immediately under the Constitution,
should have the same qualifications as Members of Congress.

2. The Constitution does not extend over Utah, except as a part of the statute law provided for
that Territory by Congress, and there is, therefore, more reason for holding that the qualifications
required for Members of Congress by the Constitution do not extend to Delegates from that Territory
than there is in relation to Delegates from Territory immediately under the Constitution.

3. The Constitution not only does not provide that Delegates shall have the same qualifications
as Members of Congress, but no law, in almost a century of legislation on the subject, has so provided.

4. There is no reason why the qualifications of Delegates should be the same as those of Members
of Congress. Their status and dudes and powers are widely different, and their qualifications should
be made to conform to those powers and duties, which in case of Delegates are purely of a local and
business character.

5. The Territories can only be held and governed by Congress with one single purpose in view,
which is to adapt and prepare them for admission as States of the Union. It will hardly be contended
that Utah will ever be admitted as a State while polygamy dominates it, or that it is preparing it for
admission as a State to hold out to its people the delusive doctrine that a polygamist is not disqualified
as a Member of Congress, and therefore that polygamy is no bar to the admission of Utah to the Union.

6. No law fixing the qualifications of Delegates passed by any former Congress would be binding
on any subsequent Congress. Each House shall be the judge of the qualifications of its own Members,
and, for a much stronger reason, it should be the exclusive judge of the qualifications of the Delegates,
which are its creatures and which it admits as matter of its own discretion.

7. Congress has held, from 1862 down to this time, that it has the right to prevent the admission
of persons as Members who are hostile to the Government by excluding them on that ground, although
they possess all the other qualifications required by the Constitution; with much more propriety, and
much less stretch of power, Congress has the right to exclude a Delegate who is not well disposed
toward the Government, and who openly defies its laws.

Mr. Ambrose A. Ranney, of Massachusetts, took a different view as to the
course of procedure desirable:

2. T agree in the main with the report of the chairman, wherein he says, in substance, that it is
clear that the clause of the Constitution relative to elections, returns, and qualifications of Members
applies and extends to Delegates, and that substantially the same qualifications (unless it be as to age)
are prescribed for both Member and Delegate.

I would add to the concession the assertion that the rule of construction which has been estab-
lished in regard to Constitution relating to Members, to wit, that other qualifications can not be added
to those specified, and none taken away, applies for the same reason to Delegates, when the qualifica-
tions for them are prescribed and specified by statute; also, what is undoubted law, that judging of
the qualifi-
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cations comprehends only a determination of the question whether the Member or Delegate answers
the qualifications prescribed as the conditions of his eligibility.

The manifest intent of the Constitution was to fix certain things as unalterable conditions of eligi-
bility, and leave all else for the electors to judge of and determine for themselves. Congress has shown
the same intention in statutes erecting Territorial governments, and giving a right of qualified rep-
resentation. So firmly has the House adhered to this fundamental principle of a representative govern-
ment that the uniform rule of Congress has been not to entertain questions of alleged bad personal
character in judging of what are called “qualifications.” In exercising the right of expulsion even the
established rule has been not to expel for bad character or even crimes committed before the election
and known to the electors at the time. (McCrary, secs. 521, 522, 523.) A few cases connected with the
rebellion, and arising out of known disloyalty, are exceptions, but they stand on different grounds. A
Delegate’s power was so limited and circumscribed that some of the organic acts did not even prescribe
citizenship as a condition of eligibility, and Congress held it to be implied, as in the Michigan case.
(White’s case, Hall and Clark, p. 85.)

It follows that all this committee has to do on this point is to see whether Mr. Cannon was eligible
or had the prescribed qualifications.

3. It is sought to avoid the conclusion to which the doctrine of the last point leads, on what I con-
sider most untenable and dangerous grounds. They contravene fundamental principles of law, and a
practice which has existed from the beginning of the Government.

Mr. Strong, in 1850, then on Election Committee of the House, since an illustrious judge upon the
bench of the United States Supreme Court, has forcibly illustrated and stated that all admissions of
Delegates to a seat are by virtue of established laws, and not by grace or within the discretion of the
House. (See Smith’s case, Messervy’s case, Babbitt’s case, 1 Bartlett, pp. 109, 117, 116.) Showing that
he has been admitted only by right from the formation of the confederation down to the Constitution,
and since to this time.

It is said that a Delegate is not named in the Constitution and is not the creature of the same,
while a Member is, and that his admission to a seat is ex gratia. The legal purport of the opposite
contention, when expressed in words, is: “It is incompetent for Congress and the Executive to impose
on any future House the right of a Delegate to a seat;” “they (the acts) were persuasive only to the
Houses of future Congresses;” and, “in short, it may be said that Delegates sit in the lower House by
its grace and permission, and that it makes no difference whether that permission is expressed in a
statute or in a mere resolution of the House. The House can disregard it and refuse to be bound by
it, because it affects (somewhat) the organization and membership of the House alone.”

It does not change the legal purport, in my judgment, to say Congress had no power to impose
upon the House a Delegate “with defined qualifications.” I concede that powers could not be conferred
upon a Delegate which would infringe upon the constitutional rights of State representation or those
of a full Member.

The gist of this doctrine is that a statute which the Constitution authorizes Congress to make may
be set aside and made null and void at the pleasure of one branch of the lawmaking power.

If the Constitution authorizes Congress to enact the statutes relating to the Territories, and give
a Delegate, duly elected and returned, with the requisite qualifications, a right to a seat and to debate,
without a right to vote, no power under heaven can rightfully deprive him of these rights and privileges
except Congress itself, by some other statute passed by both Houses.

The doctrine must lead to this: That the statutes organizing the Territories, with such powers and
rights, are not authorized by the Constitution, and are void, unless the House sees fit to observe them.
But this clause of the Constitution has been sanctioned and sustained as authorizing such things too
often to require any discussion of the subject.

How the sitting of a Delegate can be said to infringe upon any constitutional rights of a Member
I fail to see. Nobody pretends that the statute attempts to make him a Member in the full sense of
that term, and he is not a creature of the Constitution in the exact sense of that term, but he is a
creature of a statute which that instrument authorizes, and can subsist and enjoy his rights and privi-
leges without infringing upon the constitutional rights of a Member, and that is enough to sustain the
statute as valid; and, if so, it is not merely “persuasive” on all future Houses, but absolutely binding
on their consciences, and must be obeyed. It can be disregarded only in the exercise of a power without
the right, as a sort of usurpation of authority.
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The right of representation on the part of the Territory and of a Delegate to his seat has always
been accorded as such, and not as a grace or favor, save as the grace and favor of Congress, and not
of one House alone. The doctrine contended for strikes at the very root of the right of representation
conferred, and commits the Delegate to the discretion and caprice of the House, instead of the full law-
making power.

“The organic law of a Territory takes the place of a constitution as the fundamental law of the
local government. It is obligatory on and binds the Territorial authorities, but Congress is supreme,
and for the purposes of this department of its governmental authority has all the powers of the people
of the United States, except such as have been expressly or by implication reserved in the prohibitions
of the Constitution. * * *

“It may do for the Territories what the people under the Constitution of the United States may
do for the States.” (Waite, Ch. J., in Bank v. County of Yankton, 101 U. S., 133.)

It follows that Congress, and Congress alone, can give rights by statute law, adopting and
applying, if they please, the principles of the Constitution so far as they can be made applicable, and
imposing likewise reciprocal obligations upon every other branch of the Government and the people,
so the rights conferred may be guaranteed and enforced.

The section 1891 of the Revised Statutes extends over Territories the laws and Constitution of the
United States, except so far as locally inapplicable, and this was designed to give a representative form
of government and republican institutions to Territories, which were incipient or prospective States,
and give the Constitution effect as law, with reciprocal rights and obligations.

A Delegate becomes in one sense a Member, and yet not properly so called. He is enough so to
render applicable in spirit the law in regard to contested elections, which in terms applies only to Mem-
bers, the clause of the Constitution which makes the House judges of the qualifications, returns, etc.,
of the Members and the other one which relates to the expulsion of Members. (Maxwell v. Cannon,
Forty-third Congress.)

The analogy, if justified at all, must be carried and applied all through, and such has been the
uniform precedent and practice heretofore. The law should not be changed to meet the strain of a spe-
cial desire in an individual case.

The discussion in Maxwell v. Cannon covers the whole subject-matter, and I adopt its doctrine in
the main.

I feel very clear that the organic act of Utah and the Revised Statutes, including sections 1860,
1862, and 1863, are constitutional and valid and as such binding upon the House as much as on any-
body else.

Section 1862 reads: “Every Territory shall have the right to send a Delegate to the House of Rep-
resentatives of the United States, to serve during each Congress, who shall be elected by the voters
in the Territory qualified to elect members of the legislative assembly thereof. The person having the
greatest number of votes shall be declared by the governor duly elected, and a certificate shall be given
accordingly. Every such Delegate shall have a seat in the House of Representatives, with the right of
debating, but not of voting.”

It is to be observed that the language is, “shall have a seat,” etc., and we may as well reject every-
thing else as that.

4. Tt follows, in my judgment, that Mr. Cannon, being eligible and duly elected and returned,
makes out his legal right to a seat under the statutes, and having found thus much his “final right”
is determined, subject only to the right which the House has to expel him by a two-thirds vote.

The resolution of reference is not to determine which claimant has the strongest case of favor or
grace, but which has the “right,” i. e., the legal right, and we must find this much only. If no legal
right whatever, then we can find that and say so only under this resolution.

5. The only objection urged is polygamy.

My position on that point is: It is not a disqualification affecting the legal right, but concerns only
the dignity of the House, and an investigation into matters which concern that alone must be instituted
in the House, and can not be started in a contest made by a contestant; for the contest embraced and
committed to the committee under chapter 8, page 17, Revised Statutes, affects only the legal right.
(Maxwell v. Cannon, adopted by McCrary, S. 528.)

The reason for it is apparent and sound, otherwise any outsider, or pretender, or a real contestant,
or contestee, may proceed to take evidence of and spread upon the record any amount of scandal or
any charge affecting the moral character the private character of any Member of the House.
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The House must alone proceed to vindicate its own dignity and character, and does not allow any-
one outside of it to start and take evidence for them on that subject unless by special order. Such an
investigation is usually referred to a special committee.

The principle involved is of more importance than the seating or unseating of any one Member.

I agree with all that is in the report against polygamy, and in the duty of Congress to obviate
by law its evils, so far as is possible, but let it be done by law and not in violation of law.

If Mr. Cannon is eligible under existing law and was duly elected and returned, as we find, we
give him his legal right to a seat because the law (sec. 1862) says he shall have it.

We can then exercise our right and expel him under another independent provision of the Constitu-
tion upon a proceeding started and conducted in the usual and the legal way. We have his admission,
put in under protest, and may act on that if sufficient and if he does not demand a hearing.

Minority views signed by Messrs. S.W. Moulton, of Illinois; Gibson Atherton,
of Ohio; L.H. Davis, of Missouri; and G.W. Jones, of Texas, took the view that Mr.
Cannon was not disqualified, and was entitled to the seat.

The grave and important question as to whether polygamy is a disqualification for the office of
Delegate from the Territories we think is settled by the Constitution, the laws, and the uniform prac-
tice of the Government since its formation, now nearly one hundred years.

As to who shall hold seats in Congress, there are two distinct provisions of the Constitution:

Section 5, Article I of the Constitution is as follows:

“Each House shall be the judge of the elections, returns, and qualifications of its own Members;
and a majority of each shall constitute a quorum to do business. * * *”

This provision in its operation requires only a majority vote.

Such has been the general practice of the House.

The other provision is, “Bach House may determine the rules of its proceedings, punish its Mem-
bers for disorderly behavior, and, with the concurrence of two-thirds, expel a Member.” (Second clause,
sec. 5, Art. I.)

The qualifications of Representatives are prescribed by the second section of the first article of the
Constitution: They shall be 25 years of age, seven years a citizen of the United States, and, when
elected, be inhabitants of the State in which they shall be chosen.

This committee is to report upon “the prima facie right or the final right of the claimants to the
seat as the committee shall deem proper.”

It must be conceded, as we have seen, that Cannon has an overwhelming majority of the votes
cast for Delegate to Congress.

We think, also, it must be conceded, from the facts evidenced in the case by the record, that
Cannon possesses the constitutional qualifications prescribed by second section of Article I of the Con-
stitution.

Mr. Cannon, at the time of his election, was over 25 years of age, had been seven years a citizen
of the United States, and was an inhabitant of the Territory in which he was chosen. These are the
only qualifications to be considered.

There is no power, State or Federal, under the Constitution by which these qualifications can be
changed, enlarged, or modified in any manner.

The authorities upon this question are all one way.

In the report of the Committee on Elections of the House in the Forty-third Congress, in the case
of Maxwell against Cannon, and upon this point, the committee say:

“The practice of the House has been so uniform and seems so entirely in harmony with the letter
of the Constitution that the committee can but regard the jurisdictional question as a bar to the consid-
eration of qualifications other than those above specified.”

This is the rule we think should be applied to the case before the House.

The following are some of the authorities on this point: Story on the Constitution, sections 625—
627; the contested-election cases of Fouk v. Trumbull and Turney v. Marshall from the State of Illinois
(1 Bartlett, 168; McCrary, Election Laws, sections 227, 228, 252); Donnelly v. Washburn, Forty-sixth
Congress; the case of Wittemore in Forty-first Congress; the case of Matteson in the Thirty-fifth Con-
gress; the case of Benjamin G. Harris, are all in point.
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But it is said that it may be conceded that the rule above stated as to the power of the House
relating to Members is correct, but that a Delegate from the Territories is not a constitutional officer,
and does not as to qualification stand upon the same ground as a Member from a State, and that the
constitutional provision does not apply to a Delegate; that he is a nondescript, and has no right and
can claim no protection under the Constitution.

So far as our research has extended since the formation of the Government we can find no case
reported that makes any distinction between the qualifications of a Member from a State and a Dele-
gate from the Territory.

Whenever that question has arisen the rule as to qualifications has been the constitutional provi-
sion, and this has been applied to the Delegates from the Territories. The case of James White, decided
in 1794, is not an exception.

It may be that in express terms the Constitution does not apply to Territories; but the spirit and
reason of the Constitution does apply and establishes a proper standard.

If the constitutional standard is not adopted as to qualifications, then there is no rule for the
government of the House as to Delegates.

The House at this session may establish one rule, and the next session may revoke or establish
another and different one, and the right of a Delegate would be wholly uncertain.

There are laws that have been passed by Congress touching this subject that give color to the
views we present. These laws show that a Delegate, except as to a vote in the House, is put upon the
same footing as a Member from a State.

Besides, there has always been the same practice from the formation of the Government as to Dele-
gates and Members by referring their cases to the Committee on Elections, both being treated alike
in this respect.

The time, manner, and places of elections of Members of Congress, including Delegates from the
Territories, are prescribed and made the same by 14 United States Statutes, sections 25, 26, and 27.

By section 30, Revised Statutes, the oath of office of Members of Congress and Delegates from the
Territories is prescribed, and is the same for a Delegate as a Member.

It is important to remark that this statute was passed June 1, 1789, and has ever since been the
law.

Section 35, Revised Statutes, provides that Members and Delegates are to be paid the same salary.

Section 51 provides that vacancies in the case of Delegates are to be filled in the same way as
in case of Members.

The organic law for Utah, September, 1850, provides:

“That the Constitution and laws of the United States are hereby extended over and declared to
be in force in said Territory of Utah, so far as the same or any provision thereof may be applicable.”

This is a law of Congress passed by virtue of the Constitution, and is binding on Congress until
repealed.

Now, why is the provision of the Constitution relating to qualification of Members not applicable
to the Territories? What reason can be given why it should not apply? What better standard for quali-
fication can be made?

The adoption of the rule establishes uniformity and certainty, the operation is salutary, and its
adoption since the formation of the Government demonstrates its advantages and necessity.

The argument is made that a Delegate is not a constitutional officer, and, therefore, not a Member
of the House in the sense of the Constitution, and that the House may seat or unseat a Delegate at
will.

We believe this is the first time since the formation of the Government that this argument has
been advanced.

If a Delegate from a Territory is not a Member by virtue of the Constitution and laws, then what
rule or law do you apply to him? Is it the arbitrary will or caprice of the House at each session?

If, as is said, a Delegate is not a Member, certainly you can not invoke any provision of the Con-
stitution as to qualification or expulsion.

The constitutional rule wholly fails upon this theory.

It would follow from this view that the constitutional right of the House to judge of the election,
returns, and qualifications of its Members does not apply to Delegates, and therefore the House is with-
out constitutional power in the premises, and that whatever power the House possesses as to Delegates
it must be derived from some other source.

The extraordinary and dangerous doctrine is advanced by the majority of the committee—
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“That the Delegates sit in the lower House by its grace and permission, and it makes no difference
whether that permission is expressed in a statute or mere resolution of the House.

“The House can at any time disregard it and refuse to be bound by it.

“It [Congress] can not affix a qualification by law for a Delegate and bind any House except the
one assenting thereto. Congress cannot bind the House by any law as to the qualification of a Dele-
gate.”

Our opinion is that it is competent for Congress, by a proper statute, to provide for the election
in the Territories of Delegates to Congress, under Article IV, section 3, clause 2:

“The Congress shall have power to dispose of and make all needful rules and regulations respecting
the territory or other property belonging to the United States.”

It has been decided under this article of the Constitution a great many times that it gives Congress
the right to legislate for the Territories, and to make such laws and rules as may be for the advantage
of the Territories and of the country.

Now, under this clause of the Constitution, if, in the opinion of Congress, in making needful rules
and regulations respecting the Territories, it should be necessary to provide for the election of a Dele-
gate from said Territory to this House, and Congress should so provide that said Delegate should have
a seat and the right to debate, could the House alone nullify that law and refuse to seat the Delegate?

Why is not the House bound by constitutional laws? What right has the House to nullify and refuse
to obey a law it has helped to make?

We have already referred to various laws of Congress making express provisions for the election
of Delegates from the Territories, giving them a right to a seat in the House, and generally applying
the same rules to Delegates as Members, except Delegates have not the right to vote.

Also, as we have seen, the organic law of Utah adopts the Constitution and laws of the United
States, so far as applicable, as a part of that organic law.

Also, section 1891, Revised Statutes, gives the Constitution and laws force and effect in all the
Territories, so far as applicable.

The law-making department of the Government has made these various laws in a constitutional
way, and until repealed they are binding upon every individual in the land and every department of
the Government, including Congress. No one is above the laws in this country.

Certainly one House alone can not repeal a law of Congress nor nullify it by any direct or indirect
proceeding. It is absolutely bound by the law.

If Congress has the right to make a law and provide for the election of Delegates to this House,
and if the constitutional qualifications do not apply to them, and there is no statute fixing their quali-
fications, it would seem to follow that the House would be bound to admit as a Delegate under the
law such persons as the people of the Territory might elect to represent them, however obnoxious they
might be to the House. The people of the Territory being satisfied, no one else can complain.

Suppose Congress should pass a law providing that Cabinet officers should be allowed seats in the
House, with the privilege of answering questions put to them relating to the Executive Department,
and the other Departments of which they were chief, and with the right to debate.

Then, could the House refuse to permit these officers seats and the privileges accorded to them
under the law?

Could the House refuse them a seat on the ground that they were not qualified, and set up some
fanciful standard of qualifications not prescribed by the statute?

Could the House exclude them under the law upon the ground that they were heretics, or Mor-
mons, or polygamists—Catholics, Democrats, Republicans, or Greenbackers?

Would not the House be bound to obey the law that had been made by Congress and permit the
Cabinet to seats, however offensive they might be personally?

The logic of the majority of the committee is that one House alone could nullify the laws and
exclude ad libitum.

In the Forty-third Congress, in the case of Maxwell v. Cannon, precisely the same question was
involved in that case as in the one before the committee.

The question was stated this way:

“That George Q. Cannon is not qualified to represent said Territory or to hold his seat in the Forty-
third Congress, for the reason, as shown by the evidence, that he, on and before the day of the election,
in, August, 1872, was openly living and cohabiting— with four women, as his wives, in Salt Lake City,
in Utah Territory, and he is still living and cohabiting with them.”



516 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §473

On the question of qualifications, and the effect of making the Constitution a part of the law by
act of Congress, the committee say:

“It being conceded that the contestee has these qualifications, one other inquiry only under this
head remains, to wit: Does the same rule apply in considering the case of a Delegate as a Member
of this House? This question seems not to have been raised heretofore. The act organizing the Territory
of Utah, approved September 9, 1850, enacts that the Constitution and laws of the United States are
hereby extended over, and declared to be in force in, said Territory of Utah, so far as the same, or
any provision thereof, may be applicable. It was said, on the argument, that the Constitution can not
be extended over the Territories by act of Congress, and the views of Mr. Webster were quoted in sup-
port of this position.

“We do not deem it necessary to consider that question, because it will not be denied that Congress
had the power to make the Constitution a part of the statutory law of the Territory as much as any
portion of the organic act thereof. For the purposes of this inquiry it makes no difference whether the
Constitution is to be treated as constitutional or statutory law. If either, it is entitled to be considered
in disposing of this case.”

Upon this point there does not seem to have been any difference of opinion in the committee.

The committee, in the same case, referring to the question of polygamy, say:

“The question raised in the specification of contestant’s counsel, and above transcribed, is a grave
one, and unquestionably demands the consideration of the House. This committee, while having no
desire to shrink from its investigation, finds itself confronted with the question of jurisdiction under
the order referring the case.

“The Committee on Elections was organized under and pursuant to article 1, section 5, of the Con-
stitution, which declares: ‘Each House shall be the judge of the elections, returns, and qualifications
of its own Members.” The first standing committee appointed by the House of Representatives was the
Committee on Elections. It was chosen by ballot, on the 13th day of April, 1789; and from that time
to this, in the vast multitude of cases considered by it, with a few unimportant exceptions, in which
the point seems to have escaped notice, the range of its inquiry has been limited to the execution of
the power conferred by the above provision of the Constitution.

“What are the qualifications here mentioned and referred to the Committee on Elections? Clearly,
the constitutional qualifications, to wit, that the claimant shall have attained the age of 25 years, been
seven years a citizen of the United States, and shall be an inhabitant of the State in which he shall
be chosen. The practice of the House has been so uniform, and seems so entirely in harmony with the
letter of the Constitution, that the committee can but regard the jurisdictional question as a bar to
the consideration of qualifications other than those above specified, mentioned in the notice of contest,
and here in before alluded to.

“We conclude that the question submitted to us, under the order of the House, comes within the
same principles of jurisidiction as if the contestee were a Member, instead of a Delegate.”

The minority said:

“It is admitted in the report, and the fact has not been and is not denied, that Mr. Cannon pos-
sesses the constitutional qualifications, unless the qualifications of a Delegate in Congress from a Terri-
tory differ from the qualifications fixed by the Constitution for a Member of the House. There can be
no sufficient reason assigned for the position that the qualifications are any different.* * * The line
of demarkation between these two great powers of the Home, the power to judge of the elections,
returns, and qualifications of its own Members, by a mere majority vote, and the power to expel its
Members by two-thirds vote, is clear and well defined.”

The “views” of the minority on the point were further expressed in these words:

“But a graver question than those we have considered is the question whether the House ought,
as matter of policy, or to establish a precedent, to expel either a Delegate or Member on account of
alleged crimes or immoral practices, unconnected with their duties or obligations as Members or Dele-
gates, when the Member or Delegate possesses all the qualifications to entitle him to his seat.

“If we are to go into the question of the moral fitness of a Member to occupy a seat in the House,
where will the inquiry stop? What standard shall we fix in determining what is and what is not suffi-
cient cause for expulsion? If a number of Members engage in the practice of gaming for money or other
valuable thing, or are accused of violating the marital vow by intimate association with four women,
three of whom are not lawful wives, or are charged with any other offense, and a majority of the House,
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or even two-thirds, expel them, it may be the recognition of a dangerous power and policy. If exercised
and adopted by one political party to accomplish partisan ends, it furnishes a precedent which it will
be insisted justifies similar action by the opposite party, when they have a majority or a two-thirds
majority in the House; and thus the people are deprived of representation, and their Representatives,
possessing the necessary qualifications, are expelled for causes outside of the constitutional qualifica-
tions of Members, or those which a Delegate must possess, so far as his qualifications are fixed by
reason or analogy, or are drawn from the principles of our representative system of government.”

It may be stated that the reports, both of the majority and minority, were made by Republicans.

That is a precedent that covers the case before this committee in every particular. It was exhaus-
tively discussed in the committee and in the House, and was adopted by the House by an overwhelming
majority, and it stands today as the rule and law of the House, unless it shall be reversed.

The issue in that case was sharply made, and the rule established that Delegates from Territories
are entitled to the benefit of the constitutional limitations as to qualifications, and that polygamy was
not a disqualification.

Now, if the rule that has been established and practiced since the formation of the Government
as to qualification for Members and Delegates to the House is to be reversed and a different rule
adopted, what standard shall it be?

This House may exclude a Member on a charge of polygamy. The next House may exclude a person
elected because he is a heretic or a Catholic or a Methodist, or because he had been charged by his
opponent with adultery or some other offense.

Everyone can see that such a rule or license would be dangerous to the rights and liberties of the
citizens and an end to republican government.

The party in power would be governed by arbitrary will and caprice alone.

Mr. Cannon, the contestant here, claims in good faith that polygamy is a religious conviction and
principle with him and his people, and in this he is entitled to protection under the Constitution.

The people he represents have elected him and are satisfied with him, and this House should be
content.

The sixth article of the Constitution provides that—

“No religious test shall ever be required as a qualification for any office of public trust under the
United States.”

It seems to us that the contestant is entitled to the above provision of the Constitution as a protec-
tion. He has been convicted of no crime and there is no law on the statute book that disqualifies him
as a Delegate.

On the majority view that Mr. Cannon was disqualified and should be excluded
another question arose as to whether or not Mr. Campbell should be admitted to
the seat. The majority of the committee took the view that as he had only a minority
of the votes he could not be admitted under the American practice.

The question was debated at length on April 18 and 19, 1882,1 the main point
at issue being the status of a Delegate in reference to qualifications. On the latter
day the resolution of the minority declaring Mr. Cannon elected and entitled to
the seat was offered as a substitute for the majority resolutions and was disagreed
to—yeas 79, nays 123.

Then the resolutions of the majority were agreed to without division,2? as fol-

lows:

Resolved, That Allen G. Campbell is not entitled to a seat in this Congress as a Delegate from
the Territory of Utah.

Resolved, That George Q. Cannon is not entitled to a seat in this Congress as a Delegate from
the Territory of Utah.

Resolved, That the seat of the Delegate from the Territory of Utah be, and the same hereby is,
declared vacant.

1Record, pp. 2001, 3045-3075.
2Journal, pp. 1072-1074.
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474, The case of Brigham H. Roberts, in the Fifty-sixth Congress.

The House declined to permit the oath to be administered to Brigham
H. Roberts pending an examination of his qualifications by a committee.

In 1899 a Member who challenged the right of a Member-elect to be
sworn did so on his responsibility as a Member and on the strength of
documentary evidence.

In 1899 a Member-elect, challenged as he was about to take the oath,
stood aside on request of the Speaker.

The House, by unanimous consent, deferred until after the completion
of the organization the question of Brigham H. Roberts’s right to take the
oath.

The right of Brigham H. Roberts to take the oath and his seat being
under consideration, he was permitted to speak, by unanimous consent.

In 1899 the House referred the case of Brigham H. Roberts to a com-
mittee, with directions to report on both the prima facie and final right.

In the case of Brigham H. Roberts the committee reported at one and
the same time on both the prima facie and final right.

On December 4, 1899, at the time of the organization of the House, and while
the swearing in of the Members was proceeding, the State of Utah was called.
Thereupon Mr. Robert W. Tayler, of Ohio, said:

Mr. Speaker, I object to the swearing in of the Representative-elect from Utah and to his taking
a seat in this body. I do so, Mr. Speaker, on my responsibility as a Member of this House, and because
specific, serious, and apparently well-grounded charges of ineligibility are made against him. A tran-
script of the proceedings of court in Utah evidences the fact that the claimant was in 1889 convicted,
or that he pleaded guilty, of the crime of unlawful cohabitation. Affidavits and other papers in my
possession indicate that ever since then he has been persistently guilty of the same crime, and that
ever since then he has been and is now a polygamist. If this transcript and these affidavits and papers
tell the truth, the Member-elect from Utah is, in my judgment, ineligible to be a Member of this House
of Representatives both because of the statutory disqualification created by the Edmunds law and for
higher and graver and quite as sound reasons. I ought also to say, in addition to what I have just
said, that I have in my possession a certified copy of the court record under which the claimant to
this seat was supposed to be naturalized, and that eminent counsel assert that if that be the record
in the case there is grave doubt if the claimant is a citizen of the United States. I offer and express
no opinion upon that proposition.

Mr. Speaker, if it were possible to emphasize the gravity of these charges and of the responsibility
that is at this moment imposed upon this House, we will find that emphasis in the memorials, only
a small part of which could be physically cared for in this Hall, but all of which I now present to the
House, from over 7,000,000 American men and women, protesting against the entrance into this House
of the Representative-elect from Utah.

The Speaker requested the Member-elect from Utah to step aside until the
remainder of the Members-elect were sworn in.
Then Mr. Tayler offered this resolution:

Whereas it is charged that Brigham H. Roberts, a Representative-elect to the Fifty-sixth Congress
from the State of Utah, is ineligible to a seat in the House of Representatives; and

Whereas such charge is made through a Member of this House, on his responsibility as such
Member and on the basis, as he asserts, of public records, affidavits, and papers evidencing such ineli-
gibility:

Resolved, That the question of the prima facie right of Brigham H. Roberts to be sworn in as a
Rep-

1First session Fifty-sixth Congress, Record, p. 5; Journal, p. 6.
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resentative from the State of Utah in the Fifty-sixth Congress, as well as of his final right to a seat
therein as such Representative, be referred to a special committee of nine Members of the House, to
be appointed by the Speaker; and until such committee shall report upon and the House decide such
question and right the said Brigham H. Roberts shall not be sworn in or be permitted to occupy a seat
in this House; and said committee shall have power to send for persons and papers and examine wit-
nesses on oath in relation to the subject-matter of this resolution.

By unanimous consent the consideration of the resolution was postponed until
after the organization of the House had been completed and the President’s message
had been received and read.!

On December 5,2 the resolution being considered, Mr. James D. Richardson,
of Tennessee, offered the following amendment in the nature of a substitute:

Whereas Brigham H. Roberts, from the State of Utah, has presented a certificate of election in
due and proper form as a Representative from said State: Therefore, be it

Resolved, That without expressing any opinion as to the right or propriety of his retaining his seat
in advance of any proper investigation thereof, the said Brigham H. Roberts is entitled to be sworn
in as a Member of this House upon his prima facie case.

Resolved further, That when sworn in his credentials and all the papers in relation to his right
to retain his seat be referred to the Committee on the Judiciary, with instructions to report thereon
at the earliest practicable moment.

During the debate Mr. Roberts, by unanimous consent, addressed the House.

On a division the amendment was disagreed to—59 ayes, 247 noes. The resolu-
tion was then agreed to—304 yeas, 32 nays.

The Speaker appointed the following special committee: Robert W. Tayler, of
Ohio; Charles B. Landis, of Indiana; Page Morris, of Minnesota; R. H. Freer, of
West Virginia; Charles E. Littlefield, of Maine; Smith McPherson, of Iowa; David
A. DeArmond, of Missouri; Samuel W.T. Lanham, of Texas; Robert W. Miers, of
Indiana.

The committee reported3 on January 20, 1900, the majority holding that Mr.
Roberts ought not to have a seat in the House and declaring his seat vacant. As
to the prima facie right the committee say:

Upon this question little need be said except what is hereafter said in relation to the final right
to a seat. The questions are inextricably interwoven, and for convenience the main body of authority
against his prima facie right to be sworn in is presented in the argument made against his final right
to a seat.

Both Houses of Congress have in innumerable instances exercised the right to stop a Member-elect
at the threshold and refuse to permit him to be sworn in until an investigation had been made as to
his right to a seat. In some cases the final right was accorded the claimant; in many cases it was
denied.

This question, as we view it, is always to be answered from the standpoint of expediency and pro-
priety. The inherent right exists of necessity. The danger of disorder and of blocking the way to an
organization vanishes in view of the proper procedure. The most strenuous objection is made by those
who imagine, for instance, that if the person whose name was first called should be objected to, he
might refuse to stand aside until the remaining Members were sworn in. The claim is made that this
must inevitably result in confusion and demoralization, and in furnishing an opportunity for an
arbitrary and unjust exercise of power on the part of the House.

1Mr. Roberts did not vote on the roll call which occurred after this action took place. His name
was stricken from the roll and not again called.

2 First session Fifty-sixth Congress, Record, pp. 38-53; Journal, p. 34.

3 House Report No. 85, first session Fifty-sixth Congress.
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The answer to this is that every person holding a certificate, whose name is on the Clerk’s roll,
where it is placed by operation of law, is entitled to participate in the organization of the House,
whether sworn in or not. Such is the effect and the only effect of the certificate. If the Members-elect,
other than the person objected to, desire so to do they can prevent his being sworn in. This lodges
no more power in the majority, however arbitrary it may be, than that majority always has, whether
on the day of the organization or a week or a month thereafter.

The fear that injustice maybe done by it in time of great party excitement is not justly grounded
in theory, nor has it occurred in practice; while on the other hand injustice has often occurred in the
unseating of Members in case of contested elections. It is always, whether at the threshold or after
the House is fully organized, a question of the power of the majority. It is no more dangerous or dis-
organizing in the one instance than in the other. There can be no injustice done when every man
holding a certificate, whether sworn in or not, is entitled to vote for a Speaker and upon the right of
every other Member-elect to be sworn in.

If, by way of illustration, Mr. Roberts had been the first person whose name was called, and he
had objected to standing aside, the House, for the purpose of organization, and for the purpose of voting
upon the question as to whether he should then be sworn in, would be completely organized, and every
other Member present, although not one of them had been sworn in, would be entitled to vote upon
that question. This, it seems to us, dissolves every imagined difficulty and permits the easy organiza-
tion of the House.

If every individual Member had been objected to, seriatim, the only objectionable result would have
been the inconvenience and delay involved in the time necessary to vote upon all the cases.

Judge McCrary’s statement (sections 283 and 284 in his work on Elections) is a sound and correct
declaration of the law applicable to the right of the House to compel a Member who is objected to to
stand aside, and not permit him to be sworn in until his case is investigated. It is as follows:

“If a specific and apparently well-grounded allegation be presented to the House of Representatives
of the United States that a person holding a certificate of election is not a citizen of the United States,
or is not of the requisite age, or is for any other cause ineligible, the House will defer action upon
the question of swearing in such person until there can be an investigation into the truth of such
allegations.

“It is necessary, however, that such allegations should be made by a responsible party. It is usually
made, or vouched for, at least, by some Member or Member-elect of the House. It is to be presented
at the earliest possible moment after the meeting of the House for organization, and generally at the
time that the person objected to presents himself to be sworn in. The person objected to upon such
grounds as these is not sworn in with the other Members, but stands aside for the time being, and
the House, through its committee, will with all possible speed proceed to inquire into the facts.

“The certificate of election does not ordinarily, if ever, cover the grounds of the due qualifications
of the person holding it. It may be said that by declaring the person duly elected the certificate by
implication avers that he was qualified to be elected and to hold the office. But it is well known that
canvassing officers do not in fact inquire as to the qualifications of persons voted for; they certify what
appears upon the face of the returns and nothing more.”

This is not quoted as being authoritative in itself, but because it is an exact statement of what
the precedents and authorities on that subject clearly disclose.

The minority of the committee, Messrs. Littlefield and De Axmond, filed views
in opposition, holding that Mr. Roberts had the constitutional right to take the oath
of office and be admitted to his seat on his prima facie right.!

475. The case of Brigham H. Roberts, continued.

In the investigation of the qualifications of Brigham H. Roberts, the
committee permitted his presence and suggestions during discussion of
the plan and scope of the inquiry.

Witnesses were examined under oath and in the presence of Brigham
H. Roberts during the committee’s investigation of his qualifications.

1House Report No. 85, Part II, first session Fifty-sixth Congress, p. 563-77.
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In considering the qualifications of Brigham H. Roberts the committee
tendered to him the opportunity to testify in his own behalf.
The committee also state in regard to the method of procedure:

The committee met shortly after its appointment, and in Mr. Roberts’s presence discussed the plan
and scope of its inquiry. Mr. Roberts submitted certain motions and supported them by argument,
questioning the jurisdiction of the committee and its right to report against his prima facie right to
a seat in the House of Representatives. The determination of these questions was postponed by the
committee, to be taken up in the general consideration of the case.

Subsequently certain witnesses appeared before the committee and were examined under oath, in
the presence of Mr. Roberts and by him cross-examined, relating to the charge that he was a polyg-
amist. This testimony has been printed and is at the disposal of the Members of the House.

The committee fully heard Mr. Roberts and gave him opportunity to testify if he so desired, which
he declared he did not wish to do.t

476. The case of Brigham H. Roberts, continued.

In a sustained report in 1900 the majority of the committee favored
the exclusion and not the expulsion of a Member-elect admitted to be
engaged in practice of polygamy.

Discussion of the power of expulsion under the Constitution.

May the House expel a Member-elect before he is sworn in?

Preliminary to the discussion the committee agreed unanimously on the fol-
lowing finding of facts:

We find that Brigham H. Roberts was elected as a Representative to the Fifty-sixth Congress from
the State of Utah and was at the date of his election above the age of 25 years; that he had been
for more than seven years a naturalized citizen of the United States and was an inhabitant of the State
of Utah.

We further find that about 1878 he married Louisa Smith, his first and lawful wife, with whom
he has ever since lived as such, and who since their mariage has borne him six children.

That about 1885 he married as his plural wife Celia Dibble, with whom he has ever since lived
as such, and who since such marriage has home him six children, of whom the last were twins, born
August 11, 1897.

That some years after his said marriage to Celia Dibble he contracted another plural marriage
with Margaret C. Shipp, with whom he has ever since lived in the habit and repute of marriage. Your
committee is unable to fix the exact date of this marriage. It does not appear that he held her out
as his wife before January, 1897, or that she before that date held him out as her husband, or that
before that date they were reputed to be husband and wife.

That these facts were generally known in Utah, publicly charged against him during his campaign
for election, and were not denied by him.

That the testimony bearing on these facts was taken in the presence of Mr. Roberts, and that he
fully cross-examined the witnesses, but declined to place himself upon the witness stand.

The examination of the law and the precedents applicable to the facts stated
above involved an examination of several subjects:

1. As to whether the proper remedy should be exclusion or expulsion.

The majority of the committee held:

The objection is made to the refusal to admit Mr. Roberts that the Constitution excludes the idea
that any objection can be made to his coming in if he is 25 years of age, has been seven years a citizen
of the United States, and was an inhabitant of Utah when elected, no matter how odious or treasonable
or criminal may have been his life and practices.

1The meetings of the committee during this examination were open and not secret.
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To this we reply:

1. That the language of the constitutional provision, the history of its framing in the Constitu-
tional Convention, and its context clearly show that it can not be construed to prevent disqualification
for crime.

2. That the overwhelming authority of text-book writers on the Constitution is to the effect that
such disqualification may be imposed by the House, and no commentator on the Constitution specifi-
cally denies it. Especial reference is made to the works of Messers. Cushing, Pomeroy, Throop, Burgess,
and Miller.

3. The courts of several of the States, in construing analogous provisions, have with practical una-
nimity declared against such narrow construction of such constitutional provisions.

4. The House of Representatives has never denied that it had the right to exclude a Member-elect,
even when he had the three constitutional requirements.

5. In many instances it has distinctly asserted its right so to do in cases of disloyalty and crime.

6. It passed in 1862 the test-oath act, which imposed a real and substantial disqualification for
membership in Congress, disqualifying hundreds of thousands of American citizens. This law remained
in force for twenty years, and thousands of Members of Congress were compelled to take the oath it
required.

7. The House in 1869 adopted a general rule of order, providing that no person should be sworn
in as a Member against whom the objection was made that he was not entitled to take the test oath,
and if upon investigation such fact appeared, he was to be permanently debarred from entrance.

The interesting proposition is made that the claimant be sworn in and then turned out. Upon the
theory that the purpose is to permanently part company with Mr. Roberts, this is a dubious proceeding.
Such action requires the vote of two-thirds of the Members. We ask if such a vote is posssible or right,
in view of the following observations.

The expulsion clause of the Constitution is as follows:

“Each House may determine the rules of its proceedings, punish its Members for disorderly
behavior, and, with the concurrence of two-thirds, expel a Member.”

No lawyer can read that provision without raising in his own mind the question whether the House
has any power to expel, except for some cause relating to the context. The ablest lawyers, from the
beginning of the Republic, have so insisted and their reasoning has been so cogent that these propo-
sitions are established, namely:

1. Neither House of Congress has ever expelled a Member for acts unrelated to him as a Member
or inconsistent with his public trust and duty as such.

2. Both Houses have many times refused to expel where the guilt of the Member was apparent;
where the refusal to expel was put upon the ground that the House or Senate, as the case might be,
had no right to expel for an act unrelated to the Member as such, or because it was committed prior
to his election.

The majority then proceed to quote and comment on the cases of Humphrey
Marshall, John Smith, and William N. Roach in the Senate; and those of 0. B.
Matteson, Oakes Ames, James Brooks, George Q. Cannon, Schumacher King in the
House.

After commenting on the bearing of these cases, the majority continue:

If there is any fact apparent in this case it is that the constituents of Mr. Roberts knew all about
him before his election.

Can there be room to doubt the proper action of the House? Is it prepared to yield up this salutary
power of exclusion? Will it declare itself defenseless and ridiculous?

Nor are those who assert that expulsion is the remedy necessarily barred from voting for the reso-
lution declaring the seat vacant. He must, indeed, be technical and narrow in his construction of the
Constitution who will not admit that if a vote to declare the seat vacant is sustained by a two-thirds
majority the Constitution is substantially complied with. He may not agree with the committee that
a mere majority can exclude, but he can reserve the right to make the point of order that the resolution
is not carried if two-thirds do not vote for it.
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Recurring again in their report to the right to expel, the majority say:

Upon this alternative proposition that the proper method of procedure is to permit the claimant
to be sworn in, and then, if a two-thirds vote can be obtained to expel him, we desire to call attention
first of all to what Story says on that subject, section 837:

“The next clause is, ‘Each House may determine the rules of its proceedings, punish its Members
for disorderly behavior, and, with the concurrence of two-thirds, expel a Member.” No person can doubt
the propriety of the provision authorizing each House to determine the rules of its own proceedings.
If the power did not exist, it would be utterly impracticable to transact the business of the nation,
either at all, or at least with decency, deliberation, and order. The humblest assembly of men is under-
stood to possess this power, and it would be absurd to deprive the councils of the nation of a like
authority. But the power to make rules would be nugatory, unless it was coupled with a power to
punish for disorderly behavior or disobedience to those rules. And as a Member might be so lost to
all sense of dignity and duty as to disgrace the House by the grossness of his conduct, or interrupt
its deliberations by perpetual violence of clamor, the power to expel for very aggravated misconduct
was also indispensable, not as a common but as an ultimate redress for the grievance.”

And again, section 838:

“What must be the disorderly behavior which the House may punish, and what punishment other
than expulsion may be inflicted, do not appear to have been settled by any authoritative adjudication
of either House of Congress. A learned commentator supposed that Members can only be punished for
misbehavior committed during the session of Congress, either within or without the walls of the House,
though he is also of opinion that expulsion may be inflicted for criminal conduct committed in any
place.”

And after a reference to the Blount case Story says:

“It seems, therefore, to be settled by the Senate upon full deliberation that expulsion may be for
any misdemeanor which, though not punishable by any statute, is inconsistent with the trust and duty
of a Senator.”

On the subject of expulsion, Rawle says, second edition, page 48:

“Both the Senate and the House of Representatives possess the usual power to judge of the elec-
tions and qualifications of their own Members, to punish them for disorderly behavior, which may be
carried to the extent of expulsion, provided two-thirds concur. It had not been yet precisely settled what
must be the disorderly behavior to incur the punishment, nor what kind of punishment is to be
inflicted. * * *”

Paschal on the Constitution, page 87:

“It seems to be settled that a Member may be expelled for any misdemeanor which, though not
punishable by any statute, is inconsistent with the trust and duty of a Member.”

We do not need to call particular attention to the phraseology of the constitutional provision, nor
do we think it very important to consider the evolution, from the standpoint of punctuation, through
which that provision went in the constitutional convention. It now appears as following in the same
sentence as the provision for disorderly behavior, with only the rhetorical separation of a comma from
it.

It thus appears that the language of the provision for expulsion, in the view of the ablest com-
mentators, furnishes clear and cogent reasons for its construction, and that neither House ought to
expel for any cause unrelated to the trust or duty of a Member.

This has been the uniform practice of both Houses of Congress.

The case of Hiss v. Bartlett (3 Gray, 468) is cited as showing the unlimited power of a legislative
body to expel.

A casual reading of this case, which a careful reading confirms, will show that it directly sustains
the position of the majority.

As there was no constitutional provision in Massachusetts respecting expulsion, the legislature of
that State was, of course, clothed with all the powers incident to expulsion which are inherent in a
legislative body whose powers are not limited by a constitution.

In addition to that, Hiss was expelled on the ground that his “conduct on a visit to Lowell, as one
of a committee of the House, was highly improper and disgraceful, both to himself and to the House
of which he was a member.”
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Everything said by the court had relation to such a state of facts. The case is one of expulsion
for gross misconduct as a member and in the performance of his duty as a member.

Neither House has ever expelled a Member for any cause unrelated to the trust or duty of a
Member.

Both Houses have refused to expel where the proof of guilt was clear, but where the offense
charged was unrelated to the trust or duty of a Member.

Again the majority review the precedents in the House and Senate, including
the case of Herbert in the Thirty-fourth Congress.

The minority views, after discussing the cases of Matteson in the House and
Smith in the Senate, say:

The Matteson case was in 1858. With the exception of a suggestion that a case had been decided
in Massachusetts, the purport of which was not stated, no reference was made to a leading Massachu-
setts case. The opinion of the court in that case, an authoritative construction of the clause of the con-
stitution under which they were acting, was written by Chief Justice Shaw, conceded to be one of the
greatest judges that ever sat in any court in any land at any time. The report containing it was pub-
lished in 1857. It is the only case which we have been able to find where the court has had occasion,
with authority, to determine this precise question. The constitution of Massachusetts contained no
provision authorizing the expulsion of a Member of the House of Representatives. Joseph Hiss was
expelled by the House upon the ground that his conduct on a committee at Lowell “was highly
improper and disgraceful, both to himself and to this body of which he is a member.” This was not
disorderly conduct in the House, and it is significant that the facts that made it “improper and
disgraceful” were not disclosed by the case.

Hiss, after his expulsion, was arrested at the instance of one of his creditors on mesne process
and committed to jail. He brought a petition for habeas corpus on the ground that he was a member
of the House of Representatives, and as such privileged from arrest. This raised the precise question
of the legality of his expulsion, and speaking through Chief Justice Shaw, the court, among other
things, said:

“The question is whether the House of Representatives have the power to expel a member.”

After adverting to the fact that the constitution did not in terms authorize expulsion, he says:

“There is nothing to show that the framers of the constitution intended to withhold this power.
It may have been given expressly in other States, either ex majori cautela, or for the purpose of lim-
iting it, by requiring a vote of more than a majority.”

In the Constitution of the United States it was given evidently “for the purpose of limiting it,” as
a two-thirds vote is required.

Again:

“The power of expulsion is a necessary and incidental power, to enable the House to perform its
high functions, and is necessary to the safety of the State. It is a power of protection. A Member may
be physically, mentally, or morally, wholly unfit; he may be afflicted with a contagious disease, or
insane, or noisy, violent and disorderly, or in the habit of using profane, obscene, and abusive language.
It is necessary to put extreme cases to test a principle.

“If the power exists, the House must necessarily be the sole judge of the exigency which may justify
and require its exercise.”

After having fully examined the law and practice of Parliament, he says:

“But there is another consideration, which seems to render it proper to look into the law and prac-
tice of Parliament to some extent. I am strongly inclined to believe, as above intimated, that the power
to commit and to expel its Members was not given to the House and Senate, respectively, because it
was regarded as inherent, incidental, and necessary, and must exist in every aggregate and delibera-
tive body, in order to the exercise of its functions, and because without it such body would be powerless
to accomplish the purposes of its constitution; and therefore any attempt to express or define it would
impair rather than strengthen it. This being so, the practice and usage of other legislative bodies exer-
cising the same functions under similar exigencies and the reason and grounds, existing in the nature
of things, upon which the inrules and practice have been founded, may serve as an example and as
some guide to the adoption of good rules, when the exigencies arise under our Constitution.

“But independently of parliamentary custom and usages, our legislative Houses have the power
to protect themselves, by the punishment and expulsion of a Member.
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““It is urged that this court will inquire whether the petitioner has been tried. But if the House
have jurisdiction for any cause to expel, and a court of justice finds that they have in fact expelled—

He then held that their action was conclusive, and dismissed the petition. (Hiss v. Bartlett, 3 Gray,
468.)

It is instructive on this point to note that this paragraph of the Constitution, as originally drawn,
read:

“Each House may determine the rules of its proceedings; may punish its Members for disorderly
behavior; and may expel a Member;” making three distinct clauses separated by semicolons.

This extract from the records of the debates in the Federal Convention shows clearly why the two-
thirds provision was inserted in the expulsion clause:

“Mr. Madison observed that the right of expulsion (art. 6, sec. 6) was too important to be exercised
by a bare majority of a quorum; and, in emergencies of faction, might be dangerously abused. He moved
that” with the concurrence of two-thirds,” might be inserted between “may” and “expel.”

“Mr. Randolph and Mr. Mason approved the idea.

“Mr. Gouverneur Morris. This power may be safely trusted to a majority. A few men, from factious
motives, may keep in a Member who ought to be expelled.

“Mr. Carroll thought that the concurrence of two-thirds, at least, ought to be required.

“On the question requiring two-thirds, in cases of expelling a Member, ten States were in the
affirmative; Pennsylvania divided.”

Article 6, sec. 6, as thus amended, was then agreed to, nem con. (Madison Papers, Vol. V, p. 406.)

While we think this Hiss case establishes beyond successful controversy the power of expulsion as
discretionary and unlimited, it is proper to note that no decided case or elementary writer militates
against it. We give all that we have found on the question.

In discussing this question the court, in State v. Jersey City (25 N. J. L., 539), said:

“The power vested in the two Houses of Congress by the Constitution, article 1, section 5, para-
graph 2, is in different phraseology; it is, that “each House may determine the rules of its proceedings,
punish its Members for disorderly behavior, and, with the concurrence of two-thirds, expel a, Member.”
Under this power, the Senate in 1797 expelled a Member of that body for an offense not committed
in his official character as a Member, nor during a session of Congress, nor while the Member was
at the seat of government. (Blount’s case, Story’s Commentaries on the Constitution, ch. 12, sec. 836.)
But it is not clear that the power to expel is limited by the Constitution to the cause of disorderly
behavior.

Evidently without having in mind the accurate use of the term “qualification” as used in the Con-
stitution, the court, in State ex rel. v. Gilmore (20 Kansas, 554), said:

“The Constitution declares (art. 2, sec. 8) that ‘Each House shall be judge of the elections, returns,
and qualifications of its own Members.” This is a grant of power, and constitutes each House the ulti-
mate tribunal as to the qualifications of its own Members. The two Houses acting conjointly do not
decide. Each House acts for itself and by itself, and from its decision there is no appeal, not even to
the two Houses. And this power is not exhausted when once it has been exercised and a Member
admitted to his seat. It is a continuous power and runs through the entire term. At any time and at
all times during the term of office each House is empowered to pass upon the present qualifications
of its own Members.”

Story says:

“And as a Member might be so lost to all sense of dignity and duty as to disgrace the House by
the grossness of his conduct, or interrupt its deliberations by perpetual violence or clamor, the power
to expel for very aggravated misconduct was also indispensable, not as a common, but as an ultimate
redress for the grievance. But such a power, so summary and at the [same] time so subversive of the
rights of the people, it was foreseen, might be exerted for mere purposes of faction or party, to remove
a patriot or to aid a corrupt measure; and it has, therefore, been wisely guarded by the restriction that
there shall be a concurrence of two-thirds of the Members to justify an expulsion. * * *

“In July, 1797, ‘William Blount was expelled from the Senate for’ a high misdemeanor, entirely
inconsistent with his public trust and duty as a Senator.” The offense charged against him was an
attempt to seduce an American agent among the Indians from his duty, and to alienate the affections
and confidence of the Indians from the public authorities of the United States, and a negotiation for
services in behalf of the British Government among the Indians. It was not a statutable offense, nor
was it committed in his official character; nor was it committed during the session of Congress, nor
at
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the seat of government. Yet, by an almost unanimous vote he was expelled from that body; and he
was afterwards impeached (as has been already stated) for this, among other charges. It seems, there-
fore, to be settled by the Senate, upon full deliberation, that expulsion may be for any misdemeanor
which, though not punishable by any statute, is inconsistent with the trust and duty of a Senator.”
(Story on the Constitution, vol. 1, p. 607.)

Paschal states:

“It seems to be settled that a Member may be expelled for any misdemeanor which, though not
punishable by any statute, is inconsistent with the trust and duty of a Member. (Blount’s Case, 1 Story
Const., sec. 838; Smith’s Case, 1 Hall’s L. J., 459; Brook’s Case, for assaulting Senator Sumner in the
Senate Chamber, for words spoken in debate.) It extends to all cases where the offense is such, as in
the judgment of the House, unfits him for parliamentary duties. (Paschal’s Annotated Constitution, p.
87, par. 49.)

“It has not yet been precisely settled what must be the disorderly behavior to incur punishment,
nor what kind of punishment is to be inflicted; but it can not be doubted that misbehavior out of the
walls of the House or within them, when it is not in session, would fall within the meaning of the
Constitution. Expulsion may, however, be founded on criminal conduct committed in any place, and
either before or after conviction in a court of law.” (Rawle on the Constitution, 2d ed., 47.)

Cooley is specific:

“Each House has also power to punish Members for disorderly behavior, and other contempts of
its authority, as well as to expel a Member for any cause which seems to the body to render it unfit
that he continue to occupy one of its seats. This power is generally enumerated in the Constitution
among those which the two Houses may exercise, but it need not be specified in that instrument, since
it would exist whether expressly conferred or not. It is ‘a necessary and incidental power to enable
the House to perform its high functions, and it is necessary to the safety of the state. It is a power
of protection. A Member may be physically, mentally, or morally wholly unfit; he may be afflicted with
a contagious disease, or insane, or noisy, violent, and disorderly, or in the habit of using profane,
obscene, and abusive language.” And, ‘independently of parliamentary customs and usages, our legisla-
tive houses may have the power to protect themselves by the punishment and expulsion of a Member,’
and the courts can not inquire into the justice of the decision, or even so much as examine the pro-
ceedings to see whether or not the proper opportunity for defense was furnished. (Cooley’s Constitu-
tional Limitations, pp. 159, 160.)

“Since there has been repeated occasion to take steps against Members of each House under each
of these two clauses, and since the majority has never taken this standpoint, it may now be regarded
as finally settled that that interpretation is correct which is the broader and at the same time
according to ordinary speech, unquestionably the more natural one. Both Houses of Congress must
have been granted every power needed to guard themselves and their Members against any impro-
priety on the part of a Member, and to preserve their dignity and reputation among the people. It is
wholly for them to say what conduct they are to regard as dishonorable enough to require expulsion.
An appeal from their decision lies only to the court of public opinion, a court which brings in its verdict
at the elections. (Von Holst’s Constitutional Law of the United States, 102.)

“The power of expulsion is unlimited, and the judgment of a two-thirds majority is final. (Pomeroy
on Constitutional Law, p. 139, 1895.)

“It seems necessary also to remark that a Member may be expelled, or discharged from sitting,
as such, which is the same thing in milder terms, for many causes, for which the election could not
be declared void. (Cushing, Law and Practice Legislative Assemblies, p. 33, sec. 84.)

“The power to expel a Member is naturally and even necessarily incidental to all aggregate and
especially all legislative bodies; which, without such power, could not exist honorably, and fulfill the
object of their creation. In England this power is sanctioned by continued usage, which, in part, con-
stitutes the law of Parliament. (Ibid., p. 251, sec. 625.)

“Blount was expelled from the Senate for an offense inconsistent with public duty, but it was not
for a statutory offense, nor was it in his official character, nor during the session of Congress, nor at
the seat of government; the vote of expulsion was 25 to 1.

“The motion to expel a Member may be for disorderly behavior, or disobedience to the rules of the
House in such aggravated form as to show his unfitness longer to remain in the House, and the cases
above cited, as well as the reason of the provision, would justify the expulsion of a Member from the
House
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where his treasonable and criminal misconduct would show his unfitness for the public trust and duty
of a Member of either House. But expulsion, which is an extreme punishment, denying to his constitu-
ency the right to be represented by him, can only be inflicted by the concurrence of two-thirds of the
House, and not by a bare majority only. (Citing Story on the Constitution, see. 837; Tucker on the Con-
stitution, p. 429.)

“It has since been held by the House of Representatives that a Member duly elected could not be
disqualified for a cause not named in the Constitution, such as immorality, and that the remedy in
such a case, if any, was expulsion. The distinction between the right to refuse admission and the right
of expulsion upon the same ground is important, since the former can be done by a majority of a
quorum, whereas expulsion requires the vote of two-thirds. The question can not be said to have been
authoritatively decided. (Foster on the Constitution, p. 367.)

Mr. Foster’s attention does not appear to have been directed to the case of Hiss v. Bartlett, as
it is in point on his doubt if the doubt relates to the power of expulsion; he does not refer to it.

It is proper to observe that the determinations of the court and the opinions of eminent legal
authors, unexcelled in reputation and learning, are entitled upon these propositions to great weight,
as they are in every instance the result of careful, dispassionate, and disinterested research and sound
reasoning, unaffected by considerations that must necessarily have been involved in legislative prece-
dents. The two-thirds limitation upon the right to expel not only demonstrates the wisdom of the
fathers, but illustrates the broad distinction between exclusion and expulsion.

A small partisan majority might render the desire to arbitrarily exclude, by a majority vote, in
order to more securely intrench itself in power, irresistible. Hence its exercise is controlled by legal
rules. In case of expulsion, when the requisite two-thirds can be had, the motive for the exercise of
arbitrary power no longer exists, as a two-thirds partisan majority is sufficient for every purpose.
Hence expulsion has been wisely left in the discretion of the House, and the safety of the Members
does not need the protection of legal rules.

It seems to us settled, upon reason and authority, that the power of the House to expel is unlim-
ited, and that the legal propositions involved may be thus fairly summarized: The power of exclusion
is a matter of law, to be exercised by a majority vote, in accordance with legal principles, and exists
only where a Member-elect lacks some of the qualifications required by the Constitution. The power
of expulsion is made by the Constitution purely a matter of discretion, to be exercised by a two-thirds
vote, fairly, intelligently, conscientiously, with a due regard to propriety and the honor and integrity
of the House, and the rights of the individual Member. For the abuse of this discretion we are respon-
sible only to our constituents, our consciences, and our God.

We believe that Mr. Roberts has the legal, constitutional right to be sworn in as a Member, but
the facts are such that we further believe the House, in the exercise of its discretion, is not only justi-
fied, but required by every proper consideration involved, to expel him promptly after he becomes a
Member.

In the course of the debate, on January 24, 1900, Mr. John F. Lacey raised
and discussed the proposition that the House might expel a Member before he was
sworn in.!

477. The case of Brigham H. Roberts, continued.

In the case of Brigham H. Roberts, the House assumed its right to
impose a qualification not specified by the Constitution; and excluded him.

2. As to the qualifications of a Member under the Constitution.

The majority of the committee held that the clause of the Constitution speci-
fying the qualifications of a Member did not preclude the imposition of other
disqualifications by the Congress or by either House, arguing thus:

This question meets us at the threshold: Does the constitutional provision, “No person shall be a
Representative who shall not have attained to the age of twenty-five years, and been seven years a

citizen of the United States, and who shall not, when elected, be an inhabitant of the State in which
he shall be chosen,” preclude the imposition of any disqualification by Congress or by either House?

1Record, p. 1135.
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Must it be said that the constitutional provision, phrased as it is, really means that every person
who is twenty-five years of age, and who has been for seven years a citizen of the United States, and
was, when elected, an inhabitant of that State in which he was chosen, is eligible to be a Member
of the House of Representatives and must be admitted thereto, even though he be insane, or disloyal,
or a leper, or a criminal?

Is it conceivable that the Constitution meant that crime could not disqualify? The whole spirit of
government revolts against any such conception.

Not now discussing the question as to whether or not that constitutional provision is exclusive,
so far as ordinary qualifications are concerned, is it to be said that there is in it no implied power
of disqualification for reasons which appeal to the common judgment of mankind, and which are vital
and essential to the very constitution and integrity of the legislative body as such?

We are compelled to answer that that provision, in the sense to which we have just adverted, is
not exclusive, and that reasonable disqualifications may attach to certain individuals, which may, for
the sake of argument, be assumed to amount in practice to added qualifications.

A marked distinction is to be made between arbitrary disqualifications and those which arise out
of the voluntary act of the individual who places himself, by the commission of an offense against the
law or civilization, within the prohibited class. We believe, whatever general statements may have been
made by public men, that no commentator on the Constitution, no court, or either House of Congress
has ever questioned the propriety of that distinction, but that the contrary doctrine has been univer-
sally held wherever the question was clearly raised.

In our opinion it is demonstrable that no such exclusive meaning can be given to the provision
above quoted as is contended for on the other side of this proposition, and that the sound rule is
declared by Burgess in his work on Political Science and Constitutional Law, when on page 52, he says:

“I think it certain that either House [of Congress] might reject an insane person
* % % or might exclude a grossly immoral person.”

We desire at the very threshold of this discussion to lay down these general propositions, never
to be forgotten and always to be kept clearly in mind:

First. That the House has never denied that it had the right to refuse to permit a Member-elect
to be sworn in, although he had all of the three constitutional qualifications.

Second. That it has in many instances affirmatively declared that it had the right to thus refuse.

Third. That the right to so refuse is supported on principle and by the overwhelming weight of
authority of constitutional writers and judicial opinions on analogous constitutional questions; and

After reviewing the status of Roberts the majority continue:

We assert that it is our duty, as it is our right, to exclude him; to prevent his taking the oath
and participating in the councils of the nation.

Three methods present themselves by which to test the soundness of this view:

First. On principle, and this involves—

(1) The nature of the legislative assembly and the power necessarily arising therefrom;

(2) The express language of the constitutional provision;

(8) The reasons for that language;

(4) Its context and its relation to other parts of the instrument;

(5) The obvious construction of other portions of the same instrument necessarily subject to the
same rule of construction.

Second. The text-books and the judicial authorities.

Third. Congressional precedents. These are of two classes—

(1) Action respecting the rights of individual Members;

(2) Acts of Congress and general resolutions of either House.

FIRST.—On principle.

As to the first proposition, what is the argument on principle? We think it will be undoubted that
every legislative body has unlimited control over its own methods of organization and the qualifications
or disqualifications of its members, except as specifically limited by the organic law. We do not think
that this proposition needs amplifying; it is axiomatic. It is apparent that every deliberative and legis-
lative body must have supreme control over its own membership, except in so far as it may be
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specifically limited by a higher law; there is a distinction to be drawn between the legislative power
of a legislative body and its organizing power, or those things which relate to its membership and its
control over the methods of performing its allotted work. That is to be distinguished from the legisla-
tive power to be expressed in its final results.

When our Constitution was framed there was practically no limit to the right and power, in these
respects, of the English Parliament. Such power is necessary to the preservation of the body itself and
to the dignity of its character. In England it was at one time admissible to permit the admission into
the House of Commons of minors, of aliens, and of persons not inhabitants of the political subdivision
in which they were elected. To this day it is well known that an inhabitant of London may be elected
by a Scotch constituency, and a member has been elected by more than one constituency to the same
Parliament.

The framers of the Constitution, familiar with these facts, proposed to prevent their happening in
this country. They knew also that a similar latitude of choice had been exercised in the original colo-
nies and in the States of the Federation, and it was proposed to put a stop to it so far as Congress
was concerned. A very luminous argument was made on this subject by John Randolph in the House
of Representatives in 1807.

We quote as follows from his remarks:

“If the Constitution had meant (as was contended) to have settled the qualifications of Members,
its words would have naturally run thus: ‘Every person who has attained the age of twenty-five years
and been seven years a citizen of the United States, and who shall, when elected, be an inhabitant
of the State from which he shall be chosen, shall be eligible to a seat in the House of Representatives.’
But so far from fixing the qualifications of Members of that House, the Constitution merely enumerated
a few disqualifications within which the States were left to act.”

“It is said to the States, ‘You have been in the habit of electing young men barely of age. You
shall send us none but such as are five and twenty. Some of you have elected persons just naturalized.
You shall not elect any to this House who have not been some seven years citizens of the United States.
Sometimes mere sojourners and transient persons have been clothed with legislative authority. You
shall elect none whom your laws do not consider as inhabitants.””

In pursuance of the idea in the mind of the framers of the Constitution, we have the peculiar words
“no person shall be a Representative who shall not have attained, etc.” How happy indeed are these
words if we give them precisely the force and meaning for which we contend. How unhappy and how
misleading, how impossible, in fact, to the masters of the English language who wrote them, if they
were intended to exclude all other possible requirements or disqualifications. We might admit such
construction if suitable language was difficult to find or frame; but note how easily such a purpose
could have been served in fewer words and with unmistakable meaning. Thus: “Any person,” or “a per-
son,” or “every person, may be a Representative who shall have attained the age of twenty-five years,”
etc.

The provision seems to be worded designedly in the negative so as to prevent the suspicion that
it was intended to be exclusive, and so as to prevent the application of the rule, “the expression of
one thing is the exclusion of another.” The immediately preceding clause is affirmative, and says: “The
electors in each State shall have the qualifications,” etc. With some show of propriety it can be claimed
that this provision is exclusive. It at least does not have the negative form to condemn such construc-
tion

Story says (Constitution, sec. 448):

“The truth is, that in order to ascertain how far an affirmative or negative proposition excludes
or implies others, we must look to the nature of the provision, the subject-matter, the objects, and the
scope of the instrument. These, and these only, can properly determine the rule of construction. There
can be no doubt that an affirmative grant of powers in many cases will imply an exclusion of all
others.”

It is a notable fact that in the first draft of this constitutional provision which provides for quali-
fications of Representatives in Congress the language was affirmative and positive and that when it
was finally presented for adoption it appeared in the form in which we now find it.

The slight contemporaneous discussion in the constitutional convention was upon the provision in
the affirmative form. Why was it changed in the negative? Surely not for the sake of euphony, and
certainly not to make it more explicitly exclusive.

In the report of the committee of detail, submitting the first draft of the Constitution, this section
read in the affirmative and as follows:
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“Every Member of the House of Representatives shall be of the age of 25 years at least; shall have
been a citizen of the United States for at least three years before his election, and shall be at the time
of his election a resident of the State in which he shall be chosen.”

In the discussion Mr. Dickinson opposed the section altogether, expressly because it would be held
exclusive, saying he “was against any recitals of qualifications in the Constitution. It was impossible
to make a complete one, and a partial one would, by implication, tie up the hands of the legislature
from supplying omissions.”

Mr. Wilson took the same view, saying:

“Besides, a partial enumeration of cases will disable the legislature from disqualifying odious and
dangerous characters.”

The next day after this discussion, and when the clause respecting age, etc., had, in its general
sense, been informally approved, a proposed section respecting a property qualification was discussed.
Mr. Wilson said (Madison Papers, vol. 5, p. 404) that he thought “it would be best, on the whole, to
let the section go out; this particular power would constructively exclude every other power of regu-
lating qualifications.” What did Mr. Wilson mean if the result of the discussion in which he participated
on the preceding day was to “constructively exclude every other power of regulating qualifications?”

In view of the objections urged by Dickinson and Wilson and their opinions as to the construction
that would result and the consequences thereof, the conclusion seems reasonable, if not absolutely
irresistible, that the change from the affirmative to the negative form was intentionally made and with
the very purpose of obviating such objections, and hence that in being negatively stated it was consid-
ered by the convention that the particular qualifications mentioned would not be exclusive and would
not render impossible the “disqualifying odious and dangerous characters” and would not prevent “sup-
plying omissions.”

This section was finally reported and adopted in the negative form in which it now appears. The
report of the committee seems to have been elaborately discussed.

Where do we find ourselves in such a case as this? Suppose that Brigham H. Roberts, instead of
being charged with polygamy, was charged with treason, not constructive treason, but actual treason,
and suppose that a witness appeared before the committee—a credible witness, whose testimony was
undisputed—who testified that he had seen Brigham H. Roberts wage war against the United States
in the Spanish war, giving aid and comfort to Spain, not constructively, but actively; and suppose that
Roberts appeared himself before the committee and said, “All that this man says is true; I did wage
war against the United States; I did give aid and comfort to its enemies in time of war against a for-
eign foe, and I glory in it.” Now, in that state of facts the law could not lay its hand upon him for
the crime treason, for the Constitution provides that no person shall be convicted of treason except
upon the testimony of two witnesses to the same over fact or by confession in open court. So that under
the state of facts thus presented he could not be convicted of treason.

Suppose he was here with a certificate of election from a great State and demanded admission.
Upon the theory of the other side we must admit him. The minority insist that in such a case he must
be sworn in. It will not do to say that practically no wrong would be done on the ground or on the
theory that he might be immediately thereafter expelled, for he would have a right to be heard in his
own defense, he would have a right to be heard as to whether the House had a right upon those facts
to expel, and it might take much time. In any event he would be there fully armed with all of the
powers and privileges of a Member of the American House of Representatives. We think that the civ-
ilized world would declare that it made itself ridiculous if it confessed its want of power to keep out
from the councils of the nation a man who was a confessed traitor.

Another illustration. Suppose that on the 1st day of January, 1899, two months after his election
and two months before his term as a Representative should commence, he had been convicted of the
crime of bigamy or of adultery, either one of which is a felony under the statutes of Utah, for an
offense, we will presume, committed prior to his election, so that it can not be charged that after his
election he voluntarily put himself in that position, and he was tried, convicted, and sentenced to the
penitentiary for a term of two years; and it so occurs that his term of imprisonment should expire on
the 3d day of March, 1901, the day before his term as Representative in Congress expires. Suppose
he presented himself on the 3d day of March, 1901, no action having been previously taken in his case,
would the House have to admit him, or would not the proper proceeding be, while he was still in the
penitentiary, for such
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an offense, for the House to declare his seat vacant; that he ought not to have or retain a seat in the
American House of Representatives?

It may be said that that imprisonment would amount to a constructive resignation. There is no
precedent for that. The Yell case is entirely different. An election was held for a successor to Yell, and
the seat was recognized to be vacant upon the express ground that he had taken another office
incompatible with his position as a member of Congress, and that since he was occupying and exer-
cising the functions of that office, of course that vacated ipso facto his position as Representative in
Congress.

It is well settled that while the mere appointment or election to an office the duties of which are
incompatible with those of one already held will not vacate such an office, the acceptance of the
incompatible office ipso facto vacates the first office held. This doctrine is laid down in Willcox, in Angel
and Ames on Corporation, section 434; in Whitney against Canique, 2 Hill, 93; Cushing’s Law on Prac-
tice of Legislative Assemblies, section 479, and many other authorities.

Let us assume, further, that that sentence of imprisonment would not expire until after the 4th
of March, 1901, so that during all of that period Roberts would be incapacitated from being present
to demand the right to be sworn in; what is the remedy? We think it clear that the seat is not vacated
by the mere fact that he does not present himself; by the mere fact that he remains absent. A man
might be sick, and he might remain away the entire session, hoping that he might become well enough
to attend, and Roberts might indulge the hope that he would be pardoned, and thus get in. Is it to
be said that the House on that state of facts can not declare the seat vacant and permit the governor
to issue a new writ and call another election? If it can not, then we are face to face with the proposition
that the people of the State must remain unrepresented during the entire term of Congress.

Suppose another case. That in the midst of the organization, and before being sworn in, a Member-
elect should so indecently and outrageously conduct himself before the eyes of the House and the
assembled multitude as to demand and justify expulsion if he had so conducted himself after he had
been sworn in. What would the House do? In the midst of his outrageous misconduct must the House,
with tender persuasiveness, beg him to honor it by being sworn in so that he may be turned out, or
would it refuse to swear him in and proceed to declare his seat vacant? Could the strictest construc-
tionist of the Constitution deny that the Constitution was substantially complied with if he was
excluded by a two-thirds vote, even if he did not assent to our view in all respects.

Suppose that the claimant to this seat, while enjoying through the courtesy of the House the privi-
lege of the floor, should declare his contempt for this body and for the Government; that he respected
none of its decrees or the laws of the land as having any binding force upon him; that if he became
a Member of the House he should become so merely for the purpose of obstructing its business and
to tear down the Government. What would the House do? Swear him in that it might have the ineffable
privilege of turning him out? Or would it declare him unfit to have a seat in that body and declare
his seat vacant?

As Judge Shaw says in Hiss v. Bartlett (3 Gray, 473), “it is necessary to put extreme cases to test
a principle.”

So much for illustrations upon that question. Look, now, at the last paragraph of Article VI of the
Constitution:

“The Senators and Representatives before mentioned, and the members of the several State legisla-
tures, and all executive and judicial officers, both of the United States and of the several States, shall
be bound by oath or affirmation to support this Constitution.”

Here is an affirmative declaration that a certain oath shall be administered to certain officials.
If the theory of exclusion is applied to the qualification clause as to Representatives, it must be applied
to this clause, and therefore Congress has no power to demand any other oath, or superadd to this
oath any other provisions.

And yet the very oath we took as Members of this House has additional provisions. Congress
passed also the test oath act in 1862, making vital additions to the constitutional oath, and, indeed,
adding a new ground of disqualification for Members of Congress. This act was passed by a large
majority and compelled Members of Congress to submit to that oath for many years. Chief Justice Mar-
shall, the great expounder of the Constitution, in the case of McCulloch v. Maryland, declared that “He
would be charged with insanity who should contend that the legislature might not superadd to the oath
directed by the Constitution such other oath or oaths as its wisdom might suggest,” and the whole
opinion in that case is addressed in principle to the very doctrine that is here advocated.
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If Congress could add to the constitutional oath, the same theory of construction must permit it
to at least add reasonable qualifications to the requirements for members of the legislative body, at
least to the extent of declaring disqualifications which in their nature ought to bar a man from
entrance into a great legislative body,

The same clause to which we have just referred has this provision:

“But no religious test shall ever be required as a qualification to any office or public trust under
the United States.”

If the Constitution had laid down all the qualifications which Congress or any other power had
the right to impose it was unnecessary to go on and declare that no religious test should be required.
That great instrument is inconsistent in its parts and contradictory of itself if it be true that it meant
that no disqualifications should be provided except those named. Nor was it necessary, if the proviso
means an oath merely, that such exception should be made, for the preceding words of the paragraph
set out the required oath.

The effort to make the negative declaration of minimum qualifications exclusive of all others, what-
ever the necessities of the House may be, falls to the ground if we admit that the paragraph respecting
oaths is in the same instrument as that which defines the qualifications of Members of Congress.

SECOND.—The text-books.

Let us now proceed with what we have called the text-book and judicial authority.

There is a statement in Story’s work on the Constitution to the effect that the clause in the Con-
stitution describing the qualifications for Representatives in Congress would seem to imply that other
qualifications could not be added.

Now, whether or not that be sound, these two observations are to be made upon it:

First. That it is dismissed in a very few words. Justice Story himself disclaims explicitly in his
work that he gives his own opinion as to what the Constitution means, but asserts that he undertakes
merely to give the statements of others.

Second. This statement of Judge Story does not at all interfere with the proposition we have laid
down: That the power of the House to exclude from its membership a person who is, for instance, dis-
loyal, a criminal, insane, or infected with a contagious disease is not superadding any qualification,
within the meaning of Story, such as a property qualification or an educational qualification.

We find, however, that Story’s expression, if it means all that is claimed for it by the minority,
does not accord with the opinion of other commentators, with the courts, or with the Congressional
precedents. We have already quoted and will not now repeat what is said by Prof. John W. Burgess,
professor of history, political science, and international law, and dean of the university of political
science in Columbia College, New York. This ambitious work, published in 1896, must be considered
an authority on the subject of constitutional law.

In Pomeroy’s Constitutional Law, 3d edition, page 138, is the following:

“The power given to the Senate and to the House of Representatives, each to pass upon the validity
of the elections of its own Members, and upon their personal qualifications, seems to be unbounded.
But I am very strongly of the opinion that the two Houses together, as one House, can not pass any
statute containing a general rule by which the qualifications of Members as described in the Constitu-
tion are either added to or lessened. Such a statute would not seem to be a judgment of each House
upon the qualifications of its own Members, but a judgment upon the qualifications of the Members
of the other branch. The power is sufficiently broad as it stands. Indeed, there is absolutely no restraint
upon its exercise except the responsibility of the Representatives to their constituents. Under it the
House inquires into the validity of the elections, going behind the certificates of the election officers,
examining the witnesses, and deciding whether the sitting Member or the contestant received a
majority of legal votes. The House has also applied the test of personal loyalty to those claiming to
be duly elected Representatives, deeming this one of the qualifications of which it might judge.”

Pomeroy is discussing the power of the House, not stating what somebody may have said.

So, also, in the lectures of Justice Miller on the Constitution of the United States, page 194, is
the following:

“Very few controversies, if any, have ever arisen in either body (that is, of Congress) concerning
the qualifications of its Members. It was at one time a question somewhat mooted whether the States
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could add to the qualifications which the Constitution has prescribed for the Members of the Senate
or the House of Representatives, but it is now conceded that this must be decided by the Constitution
alone, because, though it might be conceivable that Congress might make some conditions or limita-
tions concerning the eligibility of its Members, it has not been done, and the constitutional qualifica-
tions alone regulate that subject.”

If a profound constitutional authority like Justice Miller had believed that the provision we are
considering was absolutely exclusive and prevented the House or the Senate from exerting any such
power it seems to us that he would have so declared.

Throop on Public Offices, section 73, says:

“The general rule is that the legislature has full power to prescribe qualifications for holding office
in addition to those prescribed by the Constitution, if any, provided that they are reasonable and not
opposed to the constitutional provisions or to the spirit of the Constitution.”

Who shall say that the exclusion of Roberts on the ground of polygamy is “opposed to the spirit
of the Constitution?”

Cushing (Law and Practice of Legislative Assemblies, p. 195, sec. 477) says:

“To the disqualifications of this kind may be added those which may result from the commission
of some crime which would render the Member ineligible.”

The courts.

What have the courts said on similar propositions? We first have the case of Barker v. The People
(3d Cowen) [New York]. In that case it was held that every person not specifically disqualified by the
Constitution was eligible to election or appointment to office. In so far as that particular statement
goes, it is a denial of the broad right to superadd to the constitutional provision as to qualifications.
But that statement, as applied to this case, loses all of its applicability, for two reasons:

(1) Because it was not the question that it had to decide.

(2) Because the judge distinctly and positively dedares—and that was the point involved in the
case—that notwithstanding that want of power in the legislature to add to the Constitution qualifica-
tions it did have the right to disqualify for crime. He proceeds to say that it might disqualify for crime
upon conviction thereof. We apprehend that that is unimportant here, for if the House of Representa-
tives has a right to disqualify for crime it has the power and the right to determine for itself whether
the crime was committed, and not to depend upon a judicial conviction. The necessity for a judicial
conviction is the more apparent where the person who seeks to take office undertakes to assume an
executive office to which he has been elected or appointed, for there may not be any other than the
ordinarily constituted court in which to try the question of his guilt of the offense that created his ineli-
gibility.

But it is not the settled doctrine of the law that disqualification for crime must be first adjudicated
in the courts. The authorities are, the most of them, against that proposition, and for the sake of con-
venience we shall refer to them here.

We quote from Royall v. Thomas (28 Gratton (Va.), 130). The syllabus is as follows:

“Under the constitution and statute of Virginia, a party who has aided and assisted in a duel
fought with deadly weapons may be removed from office by proceeding of quo warranto, or if that writ
be not in use, by information in the nature of a quo warranto, though he has not been convicted of
the offense in any criminal prosecution against him.”

The court in this case say that the principal authority relied on in support of the contrary position
to that stated in the syllabus is the Kentucky case of Commonwealth v. Jones.

“It was held in that case that the clause of the Kentucky constitution imposing the disqualification
for office of the offense of dueling is not self-executing, except so far as it prevents those who can not
or will not take the requisite oath from entering upon office. It was there held that a citizen willing
to take such oath could not be proceeded against for usurpation of such office until he had been first
indicted, tried, and convicted of the disqualifying offense.

“It was found, however [said the Virginia court in the Gratton case], on examination, that much
of the reasoning of the court in the Jones case turns upon the peculiar phraseology of the Kentucky
constitution, in which it is declared that the offender shall be deprived of the right to hold any office,
post, or trust under the authority of the State.
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“The court agreed that if, instead of the words shall be deprived’ the phrase ‘shall not be eligible’
had been used, some of the difficulties attending the argument to show that the provision is self-exe-
cuting would have been obviated.

“In the case of Cochran v. Jones, involving the same question, the board for the determination of
contested elections arrived at a very different conclusion upon the same clause of the Kentucky con-
stitution. It will thus be seen that even in Kentucky there is such conflict of opinion in respect to the
true interpretation of the constitutional provisions in question as deprives the decision relied on by the
defendants of the weight of being considered even persuasive authority.

“The provision in the Virginia constitution is as follows: ‘No person who, while a citizen of this
State, has, since the adoption of this constitution, fought a duel with a deadly weapon, sent or accepted
a challenge to fight a duel with a deadly weapon, shall be allowed to vote or hold any office of honor,
profit, or trust under this constitution.”

The court goes on to explicitly hold that previous conviction was unnecessary, arguing it with great
force.

The same doctrine is held in Mason v. The State (58 Ohio State), where Mason, who had been
elected probate judge of a county in Ohio, had expended more money to bring about his election than
the corrupt practices act allowed, and as this act disqualified such person from holding the position
to which he was elected, the supreme court held that he could be thus disqualified and kept out of
office without conviction.

To the same effect is the case of Commonwealth v. Walter (83 Pennylvania State, 105).

Proceeding with the enumeration of authorities as to the exclusive effect of the constitutional provi-
sion defining or declaring qualifications for office, the next case to which we call attention is Rogers
v. Buffalo (123 New York). We quote from page 184:

“The case of Barker v. The People (3 Cowan, 686) has been cited by counsel. That case holds the
act to suppress dueling, which provided as a, punishment for sending a challenge that the person so
sending should, on conviction, be disqualified from holding any public office, was constitutional. The
chancellor, in the course of his opinion, said he thought it entirely clear that the legislature could not
establish arbitrary exclusions from office, or any general regulation requiring qualifications which the
constitution had not required. What he meant by such expression is rendered clear by the example
he gives. Legislation would be an infringment upon the constitution, he thought, which should enact
that all physicians, or all persons of a particular religious sect, should be ineligible to hold office, or
that all persons not possessing a certain amount of property should be excluded, or that a member
of assembly must be a, freeholder, or any such regulation.

“But, in our judgment, legislation which creates a board of commissioners consisting of two or more
persons, and which provides that not more than a certain proportion of the whole number of commis-
sioners shall be taken from one party, does not amount to an arbitrary exclusion from office, nor to
a general regulation requiring qualifications not mentioned in the constitution. The ‘qualifications’
which were in the mind of the learned chancellor were obviously those which were, as he said,
arbitrary, such as to exclude certain persons from eligibility under any circumstances. Thus, a regula-
tion excluding all physicians would be arbitrary. But would a regulation which created a board of
health and provided that not more than one physician from any particular school, or none but a physi-
cian, should be appointed thereon be arbitrary or unconstitutional as an illegal exclusion from office?
I think not.

“The purpose of the statute must be looked at and the practical results flowing from its enforce-
ment. If it be obvious that its purpose is not to arbitrarily exclude any citizen of the State, but to pro-
vide that there shall be more than one party or interest represented, and if its provisions are apt for
such purposes, it would be difficult to say what constitutional provision is violated or wherein its spirit
is set at naught.”

And, again, on page 188—

“It is said that the legislature had no right to enact that a person who shall be appointed to a
public office shall have the qualifications necessary to enable him to discharge the duties of such office,
nor to provide that the fact that he does possess such qualifications shall be ascertained by a fair, open,
and proper examination. Nothing but the bare oath mentioned in the constitution can be asked of any
applicant for an appointive office is the claim of the appellant. We do not think that the provision above
cited was ever intended to have any such broad construction. Looking at it as a matter of common
sense we are quite sure that the framers of our organic law never intended to impose a constitutional



§477 POLYGAMY AND OTHER CRIMES AS DISQUALIFICATIONS. 535

barrier to the right of the peopie through their legislature to enact laws which should have for their
sole object the possession of fit and proper qualifications for the performance of the duties of a public
office on the part of him who desired to be appointed to such office. So long as the means to accomplish
such end are appropriate therefor they must be within the legislative power.

“The idea can not be entertained for one moment that any intelligent people would ever consent
to so bind themselves with constitutional restrictions on the power of their own representatives as to
prevent the adoption of any means by which to secure, if possible, honest and intelligent service in
office. No law involving any test other than fitness and ability to discharge the duties of the office could
be legally enacted under cover of a purpose to ascertain or prescribe such fitness. Statutes looking only
to the purpose of ascertaining whether candidates for an appointive office are possessed of those quali-
fications which are necessary for a fit and intelligent discharge of the duties pertaining to such office
are not dangerous in their nature, and in their execution they are not liable to abuse in any manner
involving the liberties of the people.”

And, again, on page 190—

“In this case we simply hold that the imposing of a test by means of which to secure the qualifica-
tions of a candidate for an appointive office, of a nature to enable him to properly and intelligently
perform the duties of such office, violates no provision of our constitution.”

This opinion was delivered by Justice Perkham, now a member of the Supreme Court of the United
States.

Another instructive case is that of Ohio ex rel. Attorney-General v. Covington, 29 Ohio State, page
102. The opinion is by Judge Mcllvaine, one of the ablest and most careful judges that ever sat in
the supreme court of Ohio. He says:

“The last objection made to the validity of this act is based on section 4 of article 15 of the constitu-
tion, which declares: ‘No person shall be elected or appointed to any office in this State unless he pos-
sesses the qualifications of an elector.’

The question arises under the fourth section of the act (which the court is construing), which pro-
vides: ‘Each member and officer of the police force shall be a citizen of the United States, and a resi-
dent citizen for three years of the city in which he shall be appointed, and able to read and write the
English language.’

There is no claim made that the qualifications prescribed in the act, in view of the nature of the
duties to be performed, are unreasonable, or even unnecessary, to the discharge of the duties. The point
made is that disqualifications are imposed by the statute which are not imposed by the constitution.

“It is apparent that this statute is not in conflict with the terms of this constitutional provision.
It does not authorize the appointment of a person who is not an elector. The express provision of the
constitution is that a person not an elector shall not be elected or appointed to any office in this State.
Now, unless the clear implication is that every person who has the qualifications of an elector shall
be eligible to any office in this State, there is no conflict between the statute and the constitution. I
do not believe that such implication arises. There are many offices the duties of which absolutely
require the ability of reading and writing the English language. There are many electors who, from
habit of life or otherwise, are wholly unfit to discharge the duties of many offices within this State.
If the framers of the constitution had intended to take away from the legislature the power to name
disqualifications for office other than the one named in the constitution, it would not have been left
to the very doubtful implication which is claimed from the provision under consideration. The power
under the general grant being ample and certain, a statute should not be declared void because in con-
flict with an alleged implication, unless such implication be clear and indubitable.”

We find the same doctrine in the case of Darrow v. The People, 8 Colorado, page 417. The syllabus
relating to this question is as follows:

“The statute designating the payment of taxes as a necessary qualification of membership in the
board of aldermen is not in conflict with section 6, article 7, of the constitution.”

The provision of that section is as follows:

“No person except a qualified elector shall be elected or appointed to any civil or military office
in the State.”

The court says, on page 420, that it is argued that this provision “by implication inhibits the
legislature from adding the property qualification under consideration. There is nothing in the constitu-
tion which expressly designates the qualifications of councilmen in a city or town, and this section con-
tains



536 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §477

the only language that can possibly be construed as applicable thereto. But it will be observed that
the language used is negative in form—that it simply prohibits the election or appointment to office
of one not a qualified elector. There is no conflict between it and the statute. By providing that a super-
visor or an alderman shall be a taxpayer the legislature does not declare that he need not be an elector.
Nor is the provision at all unreasonable. On the contrary, it is a safeguard of the highest importance
to property owners within the corporation.

“The right to vote and the right to hold office must not be confused. Citizenship, and the requisite
sex, age, and residence constitute the individual a legal voter; but other qualifications are absolutely
essential to the efficient performance of the duties connected with almost every office. And certainly
no doubtful implication should be favored for the purpose of denying the right to demand such addi-
tional qualifications as the nature of the particular office may reasonably require. We do not believe
that the framers of the constitution by this provision intended to say that the right to vote should be
the sole and exclusive test of eligibility to all civil offices, except as otherwise provided in the
instrument itself; that no additional qualifications should ever be demanded, and no other qualifica-
tions should be imposed.”

THIRD.—Legislative precedents.

We proceed now to the legislative precedents upon this matter of exclusion, without admitting the
person objected to to be sworn in.

JEREMIAH LARNED.

One Jeremiah Larned, as long ago as 1785, was elected to the legislature of Massachusetts, but
it turned out that he had violated a law that that legislature had passed. And what was it? On election
day he headed a riot for the purpose of preventing the collection of taxes. What did the fathers of that
day do? They were not men who were regardless of human rights; they held that inasmuch as Larned
had violated the law he was unworthy to take a seat upon that floor, and they kept him out.

The majority further cite and discuss the cases of John M. Niles, Philip F.
Thomas, and Benjamin Stark in the Senate, and, the Kentucky cases and those
of Whittemore and George Q. Cannon in the House. The majority then say:

Thus we see that the Senate and the House have taken the ground that they had the right to
exclude for insanity, for disloyalty, and for crime, including polygamy, and, as we believe, there is no
case in either the House or the Senate, where the facts were not disputed, in which either the Senate
or House has denied that it had the right to exclude a man, even though he had the three constitu-
tional qualifications. There is a large amount of debate, where opinions are given on both sides of the
proposition, but as against that is the never-varying action of the two bodies themselves.

Some importance is given by the minority to the final action of the House of Commons in the
Wilkes case. We are asked to infer from some remark attributed to Edmund Burke that he had written
“finis” to the chapter on exclusions from parliamentary bodies.

As to that, we have to say that after diligent search we find no cases where the House of Commons
ever held or decided that it had not the right to exclude at the very threshold a member whose certifi-
cate or credentials were perfect and uncontested, although the ground of exclusion was not a want of
legal qualifications, and there are scores of cases since 1780 where it has claimed and exercised that
right. We have found several cases where the House of Commons has declared that it possessed (and
exercised) the right not only to exclude and suspend, but in a few instances to expel, a member for
an offense unrelated to the functions of a member of Parliament, which offense was in a few instances
committed before his election to Parliament, but was held to be of a continuing character.

The Houses of the American Congress have not accepted or followed these last-named precedents,
due undoubtedly to the radical differences between organization, jurisdiction, and powers of the English
Parliament and the American Congress. The most striking of these differences, as stated by Mr.
Cushing, are that in this country Members of both branches of Congress are elected for specified terms
and that the Members of the House of Representatives are apportioned among and elected by their
several constituencies—so far as possible—upon the principle of equality; whereas in England the
House of Lords is composed of members who are not elected at all, but who sit as members during
their lives by virtue of hereditary or conferred right, as the nobility, or temporal lords, or of their
appointment to places of
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high dignity in the church, as the archbishops and bishops, or lords spiritual; and the members of the
House of Commons, though elected, are not apportioned among the several constituencies and elected
upon the principle of equality or representation, but chiefly upon the principle of corporate or municipal
right, and for no fixed period of time.

Another important difference is that the existence and powers of the House of Commons rest
largely on custom and tradition, aided, of late years, by statute provisions, whereas in the House of
Representatives (as well as the Senate) these powers are founded in and for a great part regulated,
limited, and controlled by a written Constitution and laws.

It may be said that the House of Commons has uniformly taken the view that under the right
to judge of the “qualifications” of its members—their legal election and return being conceded—it rests
wholly within the discretion of that body to establish a new test or requirement of qualification for
membership, and that it may be either mental, such as for imbecility or insanity; physical, as for paral-
ysis; or for grave offenses against criminal laws.

The minority of the committee, arguing that the three qualifications specified
in the Constitution are the only ones which may be imposed, say:

The Constitution, article 1, section 5, provides that “each House shall be the judge of the elections
returns, and qualifications of its own Members.”

As to qualifications of Representatives, it provides:

“No person shall be a Representative who shall not have attained to the age of twenty-five years
and been seven years a citizen of the United States, and who shall not, when elected, be an inhabitant
of that State in which he shall be chosen. (Constitution, article 1, section 2.)”

Is it seriously contended that this House can of its own motion, by its own independent action,
create for the purposes of this case a legal qualification or disqualification? This House alone cannot
make or unmake the law of the land. Before any one of its acts can become law it must be concurred
in by the Senate and approved by the President, or passed by two-thirds of each House over his veto.
It is quite clear that the House, by its independent action, can not, if it would, make for this case any
disqualifying regulation that would have the force of law.

The qualifications being negatively stated in the Constitution, it is said that Mr. Roberts is ineli-
gible under the provisions of the act of March 22, 1882, section 8, known as the Edmunds law, viz:

“SEC. 8. That no polygamist, bigamist, or any person cohabiting with more than one woman, and
no woman cohabiting with any of the persons described as aforesaid in this section, in any Territory
or other place over which the United States have exclusive jurisdiction, shall be entitled to vote at any
election held in any such Territory or other place, or be eligible for election or appointment to or be
entitled to hold any office or place of public trust, honor, or emolument in, under, or for any such Terri-
tory or place, or under the United States.”

The existence of the disqualification in this act is predicated not upon a conviction of or as a
punishment for the offenses of polygamy or unlawful cohabitation, but simply as incident to the exist-
ence of those conditions.

It is a very grave question as to whether Congress can, by a law duly enacted, add to the qualifica-
tions negatively stated in the Constitution. There is no decision of the United States Supreme Court
directly or indirectly construing this provision. There is no decision of any State court directly in point.
In Ohio v. Covington (29 Ohio Stat., 102), relied upon, the court was passing upon the right of the
defendants to hold the offices of police commissioner and member of the board of health for the city
of Cincinnati. The constitution provided that—

“No person shall be elected or appointed to any office in this State unless he possesses the quali-
fications of an elector.”

The court distinctly held that “the defendants, as members of the board of police commissioners
* % % are officers for whose election and appointment no provision is made in the Constitution of the
State or of the United States,” and were therefore such as the legislature had, by the express provisions
of the Constitution, authority to create. When the legislature created the offices in question, it attached
to them the condition that each officer should be “a resident citizen for three years of the city in which
he shall be appointed, and able to read and write the English language.”

The offices in question were creatures of the statute, and not of the constitution. It is familiar law
that whatever office the legislature creates it can create with such conditions, limitations, qualifica-
tions,
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and restrictions as it sees fit to impose; and this was all that it was necessary for the court to say
in that case in upholding the validity of the statute. It is true that it did go further than that, further
than the case required, and held that no implication arose, from the negative language of the constitu-
tion, that other qualifications could not be added by the legislature. In so far, however, as the opinion
goes beyond the requirements of the case, it certainly is doubtful authority. It should be stated that
this case has been fully approved in the recent case of Mason v. State (58 Ohio St., 54).

The case of Darrow v. People (8 Colo., 420), relied on, is also subject to the same criticism as State
v. Covington, as the office there considered was that of alderman, the creature of the statute.

The case of People v. May (3 Mich., 598) is relied upon to support the proposition that statutory
additions may be made to the constitutional qualifications. We submit that so far as that case is an
authority it is directly in point against the contention. In that case a layman had been elected to an
office designated in the constitution as “a prosecuting attorney.” The question was whether any person
not a lawyer was eligible to the office. It was objected that to hold that eligibility was confined to the
legal profession would be adding a qualification in violation of the constitution.

The court held that they must give to the words “a prosecuting attorney” such a construction as
would be consistent with the sense in which they were used, and that the obvious intention of the con-
stitution was that the office should be held by an attorney at law. Certainly not a very violent
inference. This did not add a qualification; merely held that one already existed. But the court did not
stop there, or leave their position as to the right to add qualifications open to doubt, as they emphati-
cally said:

“We concede to the fullest extent that it is not in the power of the judiciary or even the legislature,
to establish arbitrary exclusions from office, or annex qualifications thereto, when the Constitution has
not established such exclusions, nor annexed such qualifications. But it is begging the question to
assume that the act of construing the Constitution has that effect.” (610.)

It is not perceived how this case gives any aid or comfort to those who promote the contention
adverted to.

The remark of the court in McCulloch v. Maryland (4 Wheaton, 416), purely a dictum made by
way of illustration, when discussing the powers reasonably to be implied from the concise and general
provisions of the Constitution, necessary, appropriate, and plainly adapted to effectuate its purposes,
that—“he would be charged with insanity who should contend that the legislature might not superadd
to the oath directed by the Constitution, such other oath of office as its wisdom might suggest does
not impress us as entitled to much weight in construing a provision of the Constitution which the court
was not considering and to which the doctrine “that a government intrusted with such ample powers,
on the due execution of which the happiness and prosperity of the nation so vitally depends, must also
be intrusted with ample means for their execution,” can have little, if any, application. This seems to
us more obvious when it is noted that the oath prescribed by the Constitution is simply to support
the Constitution. In the line of the doctrine stated it might be said that an oath to faithfully discharge
the duties of the office was a proper “means for their execution,” and one reasonably involved in the
implied powers.

It is suggested that the existence of the clause “but no religious test shall ever be required as a
qualification to any office or public trust under the United States,” which is found in Article VI of the
Constitution, in a paragraph relating wholly to oaths, has a direct tendency to show that the previous
paragraph in Article I, section 2, prescribing qualifications, was not intended to be exclusive, inasmuch
as this paragraph in Article VI is said to add a qualification which is entirely inconsistent with the
idea that the prior paragraph was exclusive. Reflection, however, leads us to the conclusion that this
paragraph in Article VI has no proper connection with or relation to the paragraph in Article I, section
2. We think the word “qualification” in connection with “religious test” is used in an entirely different
sense from that in which the word “qualification” is used in Article I, section 5. It is clearly applied
to and is a description of the “religious test,” and must be construed in connection with that phrase,
no “religious test * * * as a qualification.” The clause is found in a paragraph which relates solely to
the oath to be administered.

Qualification, when used in discussing the elements which a member-elect must possess in order
to be entitled to enter upon the office, is synonymous with eligibility. This is substantially the defini-
tion of legal lexicographers—Bouvier, Rapalje, and Anderson. “The recognized legal meaning in our con-
stitutions” of the word “test” “is derived from the English test acts, all of which related to matters
of opinion, and most of them to religious opinion. Such has been the general understanding



§477 POLYGAMY AND OTHER CRIMES AS DISQUALIFICATIONS. 539

of framers of constitutions.” (Attorney-General v. Detroit Common Council (58 Mich., 217); Anderson’s
Dictionary of Law, “Test;” “Test act;” “Test oath.”)

The English test acts (25 Geo. II, c¢. 2) required persons holding office within six months after
appointment to take the oath of allegiance and supremacy, and subscribe a declaration against
transubstantiation, and receive the sacrament according to the usage of the Church of England. The
qualification of a “religious test” thus prohibited relates clearly to something “required” to be done by
an officer when entering upon or after having entered upon the office, and not to qualifications or ele-
ments of eligibility which he must possess or disqualifications or elements of ineligibility which he must
not possess before he can enter upon the office. Qualification or disqualification, eligibility or ineligi-
bility is a status that either does or does not exist at the time of entering upon the office. The qualifica-
tion of a religious test has no existence as a status; it is not a status, it is simply a condition to be
performed. No member can change his status as to the elements of eligibility or qualification as defined
in Article I, section 2, at the time of entering upon the office; but if the qualification of a religious
test existed every member could, if his conscience were sufficiently elastic, comply with the test. One
is predicated upon the past and the other upon the future. One relates to things done or not done;
the other to things to be done.

An examination of the constitutional history of this clause fully corroborates this view. The last
paragraph of Article VI, with the exception of the clause as to the test oath and the word “affirmation”
(which was added by amendment), is substantially Article XX of the first draft of the Constitution, as
reported by the committee of detail August 6, 1787. (The Madison papers, containing debates on the
Confederation and Constitution, vol. 5, p. 381; Elliott’s Debates.)

The clause in question first appears in the proceedings August 20, 1787, and was introduced by
Mr. Pinckney, as an independent proposition to be referred to the committee of detail, and then read:

“No religious test or qualification shall ever be annexed to any oath of office under the authority
of the United States.” (Ibid., 446.)

That the word “qualification” as here used related to the oath, and to nothing else, is too clear
for argument, and that it was not used in the sense in which it was used in Article I, section 5, is
likewise clear. This conclusion is emphasized by the fact hereafter noted that it was at one time pro-
posed, by an independent constitutional provision, to confer upon the legislature express authority to
add one qualification. The effort failed, and it is hardly to be supposed that the Constitution makers
would do indirectly by this clause what they had directly decided not to do. Later, when Article XX
was being considered, Mr. Pinckney moved as an amendment to the article his original proposition in
precisely the language in which it now appears in the Constitution. (Ibid., 498.)

There is nothing in the proceedings to indicate that by a change in the phraseology he intended
any change in its meaning. The selection by him for amendment of the clause as to the o